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Appeal fromthe United States District Court
for the Southern District of Texas, Houston D vision

Before DAVIS, SMTH and DENNI'S, G rcuit Judges.
W EUGENE DAVIS, Circuit Judge:”

Petitioner Quy Stephen Al exander was convicted of capital
murder in Texas and sentenced to death. Al exander filed a petition
for wit of habeas corpus in the District Court pursuant to 28
US C § 2254 which was dism ssed. Al exander now requests that

this Court issue a certificate of appealability (COA) pursuant to

28 U S.C 8§ 2253(c) on two clains: (1) denial of right to

"Pursuant to 5" QR R 47.5, the Court has detern ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5.4.
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i ndi vidualized sentencing by the trial court when it excluded
expert testinony; (2) ineffective assistance of counsel. For the
foll ow ng reasons, we grant Al exander’s application for COA on the
i neffective assi stance of counsel (1AC) claim but we deny a COA on
his remai ning claim
l.

The Court of Crim nal Appeals succinctly summarized the facts

inits direct appeal opinion as follows:

Wlm Wfford, an elderly | ady was nurdered on the
nmorni ng of January 24, 1989, in Houston. The deceased
had suffered several |acerations to the head that were
consistent with being struck by a blunt instrunent.
Portions of a broken brick were found near her body.
Around the deceased’s neck was an electrical cord,
anot her cord, and a cloth belt. Her death was a result
of asphyxi ation. The deceased’ s autonobil e was m ssi ng.
O her personal property mssing from the residence
i ncl uded two rings and sone silver coins, which were sold
to a pawnshop. These itens were sold by [ Al exander] on
January 24, 1989. Police ultimately recovered the
tel evi sion and bi noculars. Four fingerprints and three
pal mprints, all matching [ Al exander’s] were found in the
deceased’ s prem ses. A blood-stained print of a tennis
shoe, matching [Al exander’s] tennis shoe, was found on
the floor of the deceased’ s prem ses.

On January 26, 1989, O ficer Kenneth Broadis and two
ot her officers of the Jackson County Sheriff’s Departnent
in Mssissippi observed [Alexander] in a fast food
restaurant in Mss Point, Mssissippi. [Al exander]
appeared to be acting suspiciously. A short tine |ater
O ficer Thomas Lanb of the Jackson County, M ssissipp
Sheriff’s Departnent was on patrol when he observed
[ Al exander] driving the deceased’s autonpbile in excess
of the speed |imt. Lanb had been advised that the
aut onobi | e was stol en and was bei ng sought i n connection
with a hom cide case in Houston, Texas. After a brief
pursuit, Lanb pulled the vehicle over and apprehended
[ Alexander]. |In[Al exander’s] possession were several of
the deceased’s credit cards. In the autonobile police
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di scovered the deceased s typewiter and a set of keys,
one of which fit the deadbolt lock at the deceased s
hone.

On January 27, 1989, [Alexander] gave a witten

statenent in which he admtted killing the deceased. In
the statenent he detail ed exactly how he had nurdered her
and what property he had taken from her. At

[ Alexander’s] trial the statenent was read to the jury
over [ Al exander’s] objection.

Al exander v. State, No. 70941, slip op. at 1-2.

I n August 1989, Al exander was convi cted and sentenced to death
for the capital offense of nurdering Wl m Wfford in the course of
commtting or attenpting to commt robbery. The Texas Court of
Crimnal Appeals affirmed that judgnent and the United States
Suprene Court denied certiorari. Subsequently, Alexander filed
petitions for state habeas relief which were denied. He then
sought federal habeas relief, which was al so deni ed.

.
Because Al exander filed his 8 2254 petition for a wit of

habeas corpus after April 24, 1996 (the effective date of the
Antiterrorism and Effective Death Penalty Act (AEDPA)), his

petition is subject to the procedures inposed by AEDPA and,
therefore, his appeal is governed by the COA requirenents of § 2253

(c). Sterling v. Dretke, 100 Fed. Appx. 239, 241 (5th Cr. 2004),

citing Slack v. MDaniel, 529 U S. 473, 478 (2000).

In order to receive a COA, Al exander nust nmake “a substanti al
show ng of the denial of a constitutional right.” 28 US C A 8
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2253(c)(2). Meeting this standard “requires a petitioner to
denonstrate that ‘reasonable jurists could debate whether (or, for
that matter, agree that) the petition should have been resol ved in
a different manner or that the issues presented were adequate to

deserve encouragenent to proceed further’. Sterling, 100 Fed

Appx. at 242, citing Mller-El v. Cockrell, 537 US. 322, 336

(2003). W evaluate petitioner’s application wth the understandi ng

that “any doubts as to whether a COA should i ssue nust be resol ved

in [ Al exander’s] favor.” Hernandez v. Johnson, 213 F.3d 243, 248

(5th Gr. 2000).

A Whet her a COA should issue on Al exander’s claimthat he was
denied the right to individualized sentencing when the trial
court refused to admt the expert testinony of Dr. Janes
Mar quart .

At trial, the defense attenpted to call Dr. Marquart as an
expert witness to testify on the inaccuracy of jury predictions of
future dangerousness and prison behavior. WMarquart would have
testified that juries cannot predict wth any accuracy the future
dangerousness of a capital nurderer. Mre particularly, he would
have stated that in 8 out of 10 cases where people are predicted to
be dangerous, they have no significant disciplinary problens, which
denonstrates that jurors err in the direction of predicting future
danger ousness. The prosecution objected to Dr. Marquart’ s testi nony

as irrelevant, because Dr. Marquart had not interviewed Al exander

and coul d of fer no testi nony about Al exander’s individual threat to



soci ety. The trial court sustained the objection and excl uded
Marquart’s testinony fromthe trial. Al exander argues that the
evidence was proper as mtigating evidence and, therefore,
exclusion of it fromtrial raises at | east a debatabl e cl ai mabout
whet her he was denied a constitutional right.

In its Qpinion on Denial of Habeas Corpus, the district court
found that the trial court did not err in excluding Marquart’s
testi nony because the testinony would not have aided the jury in
answering the special issue as required by Texas |aw. W are
per suaded by the district court’s conclusion that, where the | aw of
Texas requires the jury to make a finding of future dangerousness,
then an expert wtness’ testinony criticizing that inquiry is
irrelevant. As the district court said,

Al t hough Marquart felt that a jury could not
adequat el y concl ude whet her or not Al exander would be a
future danger, Texas required the jury to engage in that
anal ysis. Marquart’s testinony comented on Texas | aw,
W thout addressing Alexander’s specific danger to
society. Hi s opinion of Texas |aw added nothing to the
jury’ s consideration of the special issues. See Green v.
Johnson, 116 F.3d 1115, 1126 (5th G r. 1997)(finding no
error in the exclusion of Marquart’s “generalized
critique of the accuracy of the future dangerousness
prediction”).

DC Opi ni on, 6.

The district court was clearly correct in denying relief on
this claim The district court’s analysis |eaves not hing open for
debat e anong reasonable jurists on this issue. W therefore deny

COA on this claim



B. Whether a COA should issue on Alexander’s ineffective
assi stance of counsel claimduring the sentencing phase.

In order to prevail on a claimof ineffective assistance of
counsel, a petitioner nust show (1) that counsel’s performance was
deficient and (2) that the deficiency prejudiced the defense.

Waqagins v. Smth, 539 U S. 510, 521 (2003), citing Strickland v.

Washi ngton, 466 U. S. 668, 687 (1984). A petitioner nmust denonstrate
that counsel’s performance “fell below an objective standard of
reasonabl eness” in order to establish a deficient performance.
Strickland, 466 U S. at 688.

In this case, Al exander’s claimstens fromwhat he depicts as
trial counsel’s failure to adequately investigate his tunultuous
fam |y and psychol ogi cal background. Duri ng t he puni shnent phase,
Al exander’s trial attorneys presented the expert testinony of two
psychol ogi cal witnesses - Dr. Walter Quijano and Dr. Sally Wbster.
Addi tionally, according to trial counsel’s affidavits submtted to
the state habeas court, they interviewed “several” of Al exander’s
famly nenbers, (although they specifically discuss only
Al exander’s sister and his father). The attorneys’ affidavits
indicate that the father was sonewhat unavailable and that the
sister’s view was conprom sed by her “positioninthe famly.” The
attorneys both claim to have been wunaware of any evidence
regardi ng: “disturbed famly origin; genetic susceptibility to drug
and al cohol dependency; orthopedic birth injury and subsequent

uncorrected disability; parental nedical neglect; significant
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psychol ogi cal disorder in childhood; developnental intellectua
deficits and learning difficulties; peer isolation, alienation, and
rejection; traumatic sexual exposure and precocious onset of
puberty; and inadequate parental supervision and structure” that
they failed to present. The state habeas court found that tria
counsel nmade a reasonable effort to investigate and present facts
for mtigation because it interviewed Alexander, his famly
menbers, and nental -health experts. The court also found that
Al exander and his famly were not conpletely forthcomng wth trial
counsel
Al exander argues that trial counsel failed to offer any
meani ngf ul expl anation of his fam |y background or the difficulties
of his childhood. Anmong other things, Alexander specifically
alleges that the followng anobunt to ineffective assistance of
counsel on the part of his trial |awers:
(1) Alowing Alexander’'s father’s testinony that
Al exander had a “normal” famly to go uncontested when
there was readily di scoverabl e evidence that Al exander’s
fat her was honbsexual , a situation which | ed to “ongoi ng
strife” in Al exander’s famly.
(2) Not reviewng the famly' s nedical records
whi ch woul d have denonstrated significant evidence of
Al exander’ s not her’s dependence on prescription
medi cation and Al exander’s significant or t hopedi c
i npai rments which led to his social isolation at school.
(3) Failing to discuss and produce Al exander’s
brother’s testinony that their father had a “nmean streak”
and was bad tenpered.
(4) Not discovering the substantial evidence of a

severe psychol ogi cal disorder in Al exander’s chil dhood.
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Thi s evi dence coul d easi|ly have been obtai ned t hrough a revi ew
of Al exander’s school records. These records include, anong
other things, a history of transferring fromschool to school
and a reported suicide attenpt.
Wil e counsel conducted considerable investigation designed to
di scover mtigating evidence and produced substantual evidence
during the puni shnent phase, the Suprene Court has suggested that
a reasonabl e investigation involves consideration of such factors
as “nedi cal history, educational history, enploynent and training
history, famly and social history, prior adult and juvenile

correctional experience, and religious and cultural influences.”

Waggins v. Smth, 539 U S. 510, 524 (2003). Because we find that

reasonabl e jurists coul d debate whet her or not additional evidence
of Al exander’ s background was avail able to and accessible by trial
counsel and whet her that evidence could have influenced the jury
to not inpose the death penalty, we grant a COA on Al exander’s
i neffective assistance of counsel claim

The clerk will establish a briefing schedule to allow the
parties to file supplenental briefs on this claim

COA granted in part and denied in part.



