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PER CURI AM *

In 2004, CGerald Allen Perry, a Texas prisoner (# 644896)
serving a 45-year prison sentence for a 1993 jury-trial
conviction of aggravated robbery, filed the instant 42 U S. C
8§ 1983 civil rights action challenging that conviction and
sentence as being the product of bad-faith prosecution and fal se
i nprisonnment. He alleged that the defendants produced a

fraudul ently inconplete affidavit to support his arrest warrant.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Perry now appeals the district court’s dism ssal of his conplaint
as frivolous and for failure to state a claim pursuant to 28
US C 8 1915(e)(2)(B), as barred by the applicable two-year
Texas limtations statute for personal injury actions.

The district court erred in concluding that Perry’s
conplaint was tine-barred. Because Perry continues to serve the
prison sentence for the conviction he is effectively attacking,
his clainms have not yet accrued for |imtations purposes, under

the doctrine of Heck v. Hunphrey, 512 U S. 477 (1994). See

Castellano v. Fragozo, 352 F.3d 939, 959 (5th Cr. 2003), cert.

denied, 125 S. . 31 (2004). This court may affirm on any

ground, however, that is apparent fromthe record. Sojourner T

v. Edwards, 974 F.2d 27, 30 (5th Gr. 1992). 1In the instant
case, the Heck doctrine itself is such a ground. “[I]n order to
recover damages for allegedly unconstitutional conviction or

i nprisonnment, or for other harm caused by actions whose

unl awf ul ness woul d render a conviction or sentence invalid,” a 42
US C 8§ 1983 plaintiff nust prove that the conviction or
sentence has been reversed on direct appeal or otherw se
invalidated by official action. Heck, 512 U S. at 486-87
(footnote omtted). If a judgnment in favor of the plaintiff
“woul d necessarily inply the invalidity of his conviction or
sentence, the conplaint nust be dismssed unless the plaintiff
can denonstrate that conviction or sentence has al ready been

invalidated.” 1d. at 487. Because Perry’s malicious-prosecution
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and fal se-inprisonnent clains directly inplicate the validity of
his conviction and confinenent, his clains are not cogni zabl e
under 42 U. S.C. § 1983. See id.

Al t hough the district court’s dism ssal was based on an
erroneous | egal basis, the court’s underlying conclusion that

Perry’s conplaint was frivol ous was correct. See Taylor v.

Johnson, 257 F.3d 470, 472 (5th Cr. 2001). Perry’s appeal is

W t hout arguable nmerit and is frivolous. See Howard v. King, 707

F.2d 215, 219-20 (5th Gr. 1983). Accordingly, the appeal is
DI SM SSED. See 5TH QR 42. 2.
The dism ssal of Perry’s conplaint as frivolous and of this

appeal as frivolous count as “strikes” for purposes of the three-

strikes provision, 28 U S.C. 8 1915(g). See Adepegba v. Hammons,
103 F. 3d 383, 388 (5th Cr. 1996). Perry is cautioned that if he
accunul ates three strikes, he will not be permtted to proceed in
forma pauperis in any civil action or appeal filed while he is
incarcerated or detained in any facility unless he is under
i mm nent danger of serious physical injury. See 28 U S. C
§ 1915(9).

| FP DENI ED, APPEAL DI SM SSED AS FRI VOLOUS; SANCTI ON WARNI NG

| SSUED



