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Ronni e Johnson, M ssissippi prisoner # R5181, appeals the
district court’s dismssal of his 28 US C § 2254 petition as
ti me-barred. See 28 U S.C. § 2244(d). He argues that he is
entitled to statutory tolling under 28 U S C 8§ 2244(d)(1)(B)

and/or equitable tolling. See Egerton v. Cockrell, 334 F.3d 433

(5th Gr. 2003); Colenman v. Johnson, 184 F.3d 398, 402 (5th GCr.

1999) .

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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The I nmat e Request Forns attached to Johnson’s objections to
the magistrate judge’' s report and reconmendation indicate that
Johnson was diligently attenpting to file or to determne how to
file a federal habeas petition. Johnson’s diligence puts him

within the purview of Egerton v. Cockrell, 334 F.3d 433 (5th Gr.

2003), a case decided within days of the report and recommendati on.
The enphasis that Egerton placed on a petitioner’s diligence was

not present in Felder v. Johnson, 204 F.3d 168 (5th Gr. 2000), on

which the district court apparently relied, or in Fisher v.
Johnson, 174 F.3d 710, 715 (5th Cr. 1999), another instructive

case. See Egerton, 334 F. 3d at 435. Gven the close proximty of

the issuance of Egerton to the issuance of the report and
recommendation, it appears that the district court was unaware of
the consideration to be given Johnson’s diligence and his |ack of
meani ngful access to a law library, and thereby abused its
discretion in dismssing Johnson’s petition as tinme-barred. See
Fi sher, 174 F.3d at 713.

Accordingly, the district court’s judgnent is VACATED, and
this case is REMANDED for further proceedi ngs consistent with this
opinion. Gven that both parties have attenpted to introduce for
the first time in this court evidence that was not before the
district court, the district court may find it appropriate to
conduct a hearing on factual issues relevant to the tineliness of
Johnson’ s 8§ 2254 petition.

VACATED AND REMANDED



