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District Judge of the Northern District of Texas, sitting by
desi gnati on.

Pursuant to 5TH QR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



Jose Maria Xacur contests an order (1) holding himin civil
contenpt for failing to conmply wth a bankruptcy court’s
prelimnary injunction and (2) inposing sanctions. AFFI RVED

| .

Jose Maria Xacur is a Mexican national who, with his brothers,
reputedly owns and controls several multi-mllion dollar
corporations in Mexico. Xacur is a |arge sharehol der of several
conpani es whi ch, taken together, are described as “the Procter and
Ganbl e of Mexico”. (When deposed in 1997, Xacur acknow edged
owni ng a substantial stake in several conpanies: a 30% share in
Hi dr ogenadora Nacional, S.A de C V.; a 30%share in Proteneinas y
Aceites del Bajo; and, together with his wife, a 50% share in
Rangel Devel opnent, |Inc. In addition, evidence obtained from a
suspensi on of paynents proceeding in Mexico indicated that Xacur
owned 239 shares of Series A stock and 4, 700, 898 shares of Series
B stock in Pronotor Hinsa, S.A de CV. He also held 2,998 shares
of Series A stock and 2,985,286 of Series B stock in Detergentes y
Jabones Sasil.)

On 18 Septenber 1996, a group of Xacur’'s creditors placed
Xacur and two of his brothers into involuntary Chapter 7
bankruptcy. W Steve Smth was appointed interimtrustee for the
bankruptcy estate (the Trustee).

On 12 Septenber 1997, the Trustee comrenced an adversary
proceedi ng agai nst Xacur, seeking to conpel, inter alia: (1) the

filing of bankruptcy schedul es and a statenent of affairs; and (2)
2



t he surrender and turnover of certain assets, including substanti al
realty and personalty, as well as stock certificates of severa
conpani es controlled by Xacur and his famly. That sanme day, the
bankruptcy court entered a tenporary restraining order, requiring
Xacur, inter alia, to turn over to the Trustee all stock
certificates and other evidence of ownership in Xacur’s conpani es.
On 24 Septenber 1997, the bankruptcy court entered a prelimnary
i njunction requiring Xacur, wthin 15 days, to turn over the stock
certificates he owed and to file bankruptcy schedules and a
statenment of affairs.

Xacur failed to conply. On 19 August 1999, the Trustee noved
for civil contenpt agai nst Xacur, seeking noney sanctions, Xacur’s
i ncarceration, and attorney’'s fees. Xacur obtained several
conti nuances of the hearing on the Trustee’s notion. During that
period, Xacur asserted generally that he could not conply with the
prelimnary injunction because: it would subject himto crimnal
liability for violating Mexican court orders; and a bankruptcy
di scharge would not be recognized by Xacur’'s Mexican creditors
W t hout obtaining an express agreenent in which the creditors
agreed to recogni ze the discharge.

On 9 Decenber 1999, after Xacur obtained new counsel, the
bankruptcy court was advised that Xacur and the Trustee were
attenpting to resolve the inpasse. Consequently, the bankruptcy

court renoved the contenpt notion fromthe court’s calendar. In



the nonths that followed, the Trustee and Xacur attenpted to
resol ve Xacur’s concerns.
On 8 Septenber 2000, however, the Trustee requested that the
contenpt notion be restored to the bankruptcy court’s calendar. A
hearing was held on 16 July 2001, at which both sides presented
evi dence. On 11 Cctober 2001, the bankruptcy court entered an
order finding Xacur in contenpt of court for failing to conply with
the prelimnary injunction, inposed a sanction of $5,000 for each
day that Xacur failed to conply, and awarded attorney’ s fees in the
amount of $158, 626. 50.
On 22 Cctober 2001, pursuant to Bankruptcy Rule 9020, Xacur
filed objections to the contenpt order. At that tine, Rule 9020
provided in relevant part:
The [contenpt] order shall be effective 10
days after service of the order and shall have
the sane force and effect as an order of
contenpt entered by the district court,
unless, within the 10 day period, the entity
named therein serves and files objections
prepared in the manner provided in Rule
9033(b). If tinely objections are filed, the
order shall be reviewed as provided in Rule
9033.

FED. R Bankr. P. 9020(c) (prior to 1 Dec. 2001 effective date of

anendnent). Rule 9033(d) provides:
The district judge shall nmake a de novo revi ew
upon the record or, after additional evidence,

of any portion of the bankruptcy judge’s
findings of fact or conclusions of law to



whi ch specific witten objection has been nade
in accordance with this rule.

FED. R BankrR. P. 9033(d).

On 1 Decenber 2001, before the district court reviewed Xacur’s
obj ecti ons, an anendnent to Rule 9020 becane effective. The rule
was anended to read: “Rule 9014 governs a notion for an order of
contenpt nmade by the United States trustee or a party ininterest”.
FED. R BANKR. P. 9020. Rul e 9014 establishes the general procedures
for contested matters before the bankruptcy court.

The rule-change reflected that, previously, there had been
doubt whether the bankruptcy court possessed authority to hold

parties in civil contenpt. See FED. R BANR P. 9020 advisory

commttee note to the 2001 anendnents. |In the 1990s, however, nany
circuit courts, including ours, held bankruptcy judges are
aut horized by statute to hold parties in civil contenpt. See

Placid Refining Co. v. Terrebonne Fuel & Lube, Inc. (Matter of
Terrebonne Fuel & Lube, Inc.), 108 F.3d 609, 613 (5th Cr. 1997)
(bankruptcy court possesses authority to hold civil contenpt
proceedi ngs) . Because it was no |l onger perceived that imedi ate
review by a district court was requi red, the rul e was changed. See
FED. R BaxrR P. 9020 advisory committee note to the 2001
anendnent s. Under the anended rule, a party held in contenpt
general |y cannot obtain review of the contenpt order until after a

final order is entered, at which tine the bankruptcy nay be



reviewed by the district court. See FED. R Bankr. P. 9014; 28
U S.C. 8§ 158(a)(1l).

On 23 Sept enber 2002, based on the anendnent to Rul e 9020, the
district court held it lacked jurisdiction to conduct de novo
review of the contenpt order. Therefore, the district court
remanded the matter to the Dbankruptcy court for final
determ nati on. On 24 Septenber 2002, because Xacur had not
conplied with the prelimnary injunction, the bankruptcy court
ordered Xacur’s incarceration.

On 1 October 2003, the district court reviewed the contenpt
order, the incarceration order, and the award of attorney’s fees,
and affirned. For that review, the district court applied the
follow ng standards: factual findings were reviewed for clear
error; the injunction and the contenpt order, for abuse of
di scretion; and conclusions of |aw, de novo.

1.

At issue is whether the district court inproperly dismssed
Xacur’s objections to the bankruptcy court’s finding of contenpt
and inproperly declined to conduct a de novo review of the
bankruptcy court’s contenpt finding. In this regard, Xacur clains
the district court erred by ruling that, under Rule 9020, as
anended on 1 Decenber 2001, it l|acked jurisdiction to review
Xacur’s objections to the bankruptcy court’s contenpt order. Xacur

mai ntains the district court inproperly applied the anended rule



retroactively because his objections had been filed before the
amended rul e becane effective.

The Suprene Court order adopting the 1 Decenber 2001 anendnent
to Rul e 9020 states that the anended rule “shall govern ... insofar
as just and practicable, [in] all proceedings then pending”. HR
Doc. No. 107-60, at 3 (2001), reprinted in 121 S. C. 129 (2001).
Because Xacur’s objections to the contenpt order were pendi ng when
Rul e 9020 was anended, the anended rule should apply to this case
unless it is not “just and practicable” to do so.

In contending it is not proper to apply the anended rule,
Xacur asserts only that he was deprived of a de novo hearing by the
district court, and this deprived himof an inportant safeguard to
his rights. Xacur makes no contention, however, that, had he
received a de novo hearing, he would have offered any additi onal
evidence or that there was any other reason why it was not “just
and practicable” to apply the anended rule and not hold the
heari ng. Even though the Trustee urged in response that the
contenpt finding would wthstand de novo review, Xacur did not
reply.

Accordingly, Xacur fails to show inproper application of

anended Rul e 9020. Therefore, his challenge to the order at issue

fails.



L1l
For the foregoing reasons, the judgnent is

AFF| RMED.



