United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T November 15, 2004

Charles R. Fulbruge IlI
Clerk

No. 03-51336
Summary Cal endar

UNI TED STATES OF AMERI CA
Plaintiff - Appellee
V.
ROY LEE BOLTON, also known as “Little” Roy Bolton

Def endant - Appel | ant

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. A-03-CR-222-ALL-SS

Before KING Chief Judge, and H GE NBOTHAM and PRADO, Circuit
Judges.

PER CURI AM *

Roy Lee Bolton appeals his sentence following his guilty
pl ea conviction for being a felon in possession of anmunition in
violation of 18 U.S.C. 8 922(g)(1). Bolton argues that the
district court erred in determning that his offense | evel should
be increased pursuant to U S.S.G 8§ 2K2.1(c)(1) on the ground
t hat he possessed the anmunition in connection with the

comm ssion of a robbery.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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The Presentence Report (PSR) determ ned that Bolton
commtted the robbery at issue and consequently, under U. S S G
2K2.1(c)(1), applied the cross reference to the applicable
robbery guidelines to determ ne Bolton's base offense |evel.
Bolton objected; the district court overruled the objection and
adopted the factual findings and recommendati ons of the PSR in
its entirety in its Statenent of Reasons. However, at Bolton’s
sentencing hearing, in overruling Bolton’s objection to the
sentence enhancenent, the district court declined to determ ne
whet her Bolton had conmtted the robbery.

In the absence of a clear finding by the district court that
the anmuni ti on possessed by Bolton was connected to the
comm ssion of a robbery, there is no justification for the cross
reference to U S.S.G 8 2X1.1. See U S.S.G 8§ 2K2.1(c)(1).

We remand to the district court for such further findings as
may be warranted and, if required, resentencing.

REMANDED. Jurisdiction is not retained.



