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BENAVI DES, Circuit Judge:

In this direct civil appeal, Anna L. Kol pakchi, Appell ant,
chal l enges the district court’s ruling granting sumrary judgnent
to Anthony J. Principi, Secretary of Veterans Affairs, Appellee.
For the reasons that follow, we affirm
| . Background

Physi ci an Anna L. Kol pakchi began working for the Departnent

Pursuant to 5TH QR R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THCQR R
47.5. 4.



of Veterans Affairs Medical Center (“VAMC') in Houston on July 1,
1987. In July 1995, she was pronoted to Enpl oyee Health
Physician for the Medical Center, which, although not technically
categori zed as supervisory, included the duty of overseeing
subordi nates. As of 1998, the Chief of Staff at the VAMC was Dr.
Thomas B. Horvat h.

On July 19, 2000, Dr. Horvath declared the Enpl oyee Health
Physi cian position “vacant” and asked for applications,
i ndi cating that now the position would include new supervisory
duties. One requirenent added to the job description was that
any applicant nust have at |least fifteen years of clinical
experience. According to Dr. Kol pakchi, she was confused by the
new j ob description, believing she already perforned supervisory
duties, and was deterred from appl yi ng because she only had
thirteen years of clinical experience. Because of this and the
fact that she had perforned her duties to date well, Dr.
Kol pakchi deduced she was the target of discrimnation due to her
status as a female, a Jew, and a Russian immgrant. She held
this belief in spite of the fact that, when Dr. Horvath inforned
her of the pending enpl oynent action, he encouraged her to apply
for the new job. Dr. Kol pakchi filed a discrimnation grievance
wth the office of Joint Managenent Resol utions (“EEQ).

After Dr. Kol pakchi filed her conplaint, Dr. Horvath sent
her a letter, once again, encouraging her to apply for the new
position. This encouragenent was echoed by her EEO counsel or
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Ms. Charlyn F. Stewart. Dr. Kol pakchi voiced her concern about
the fifteen-year requirenment and the vacancy announcenent was
anended, with that requirenent renoved. However, Dr. Kol pakch
did not apply for the position. She clains she was unaware of
t he requi renent change.

On Cctober 18, 2000, Dr. Horvath sent a letter to Dr.
Kol pakchi inform ng her that a different doctor, Dr. Jame Oitz-
Toro, would be filling the Enployee Health Physician position and
that, effective October 29, 2000, she was reassigned to the Prinme
Care Section of Medical Services to serve as a primary physician.
Upon | earning her replacenent was male (and in her opinion |ess
qualified), Dr. Kol pakchi filed a second grievance with the EEO
office, alleging sex discrimnation. After a final,
unsati sfactory agency deci sion on Dr. Kol pakchi’s clains was
i ssued on April 17, 2002, she filed a sex discrimnation suit
agai nst Anthony J. Principi, Secretary of Veterans Affairs, under
Title VII.

The conplaint, filed on July 17, 2002, all eged
di scrim nation based on sex, religion, and national original, in
addition to threatened retaliation. Defendant Principi filed a
notion to dismss, under Federal Rule of G vil Procedure 56. The
district court granted the notion to dismss. This appeal of
t hat order foll owed.

1. D scussion



This Court reviews grants of summary judgnents under Rule 56
de novo, applying the sane standards the district court used.
Am Hone Assurance Co. v. United Space Alliance, 378 F.3d 482,
486 (5th Gr. 2004). “A summary judgnent notion is properly
granted only when, view ng the evidence in the |ight nost
favorable to the nonnoving party, the record indicates that there
IS no genuine issue as to any material fact, and that the noving
party is entitled to judgnent as a matter of law.” |Id. Facts
are material only if they could affect the |awsuit’s outcone.
Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986). Any
factual controversy wll be resolved in the nonnovant’s favor,
but only “when both parties have submtted evi dence of

contradictory facts. d abi si onotosho v. Cty of Houston, 185
F.3d 521, 525 (5th Gr. 1999).
A. Prohibited Discrimnation Under Title VIII

Dr. Kol pakchi argues that VAMC s treatnent of her violated
Title VII of the Cvil R ghts Act of 1964, codified as 42 U S. C
88 2000(e) et seq. Wen considering enploynent discrimnation
clains | acking direct evidence, the Suprene Court has set forth a
met hodol ogy for determning “the order and all ocati on of proof.”
McDonnel | Douglas Corp. v. Geen, 411 U S. 792, 800 (1973). 1In
t he McDonnel | Dougl as case, the Court dictated that the

plaintiff, in this case Dr. Kol pakchi, carries the initial burden

to set forth a prima facie case of discrimnation. 1d. at 802.



Under the MDonnell Douglas framework, “a plaintiff satisfies
this initial burden by showing that (1) he belongs to a protected
group; (2) he was qualified for the position sought; (3) he
suffered an adverse enpl oynent action; and (4) he was replaced by
soneone outside the protected class.” Manning v. Chevron Chem
Co., 332 F.3d 874, 881 (5th Gr. 2003).

There are essentially two enploynent actions in this case.
First, Dr. Kol pakchi was renoved from her old position, which was
elimnated through a restructuring process. She does not
chal l enge this portion of the enploynent action. Second, Dr.

Kol pakchi was not given the new position created in this
reorgani zati on process in lieu of her old one and was i nstead
given a |less desirable post. This is the enpl oynent action she
clains violated her Title VII rights.

The district court assuned that Dr. Kol pakchi had nade out a
prima facie case. She is a female, a Jew, and a Russi an
immgrant. Discrimnation based on national origin, religion, or
sex is prohibited by Title VII. See Desert Palace, Inc. v.

Costa, 539 U S. 90, 92 (2003). Dr. Kol pakchi did not receive the
pronotion to the new position and instead received a |ess
desirabl e one — undoubtedly constituting an adverse enpl oynent
action. And she was replaced by a man-soneone outsi de her
protected class. Finally, the evidence suggests Dr. Kol pakch

was qualified for the job. She was the incunbent hol der of the



position, and, even though its duties were augnented, she was
encouraged by her superiors to apply. However, she failed to
adequately seek the position by applying for it and thus did not
neet the second requirenent to establish a prima facie case.!?
The question of whether a plaintiff in the Title VII context
actually applied for a particular position goes to the question
of whether the plaintiff has proffered a prima facie case. The
second McDonnel |l Douglas prong (“he was qualified for the
position sought”) requires the position to actually be sought -
wi thout that, normally a plaintiff cannot be denied enpl oynent.
Citing an opinion by the Third Crcuit, Dr. Kol pakchi argues
that she did not have to actually apply for the position because
she “nmade every reasonable attenpt to convey [her] interest in
the job.” EECC v. Metal Serv. Co., 892 F.2d 341, 348 (3d Gr.
1990). And she was effectively discouraged fromfiling a form
application because the original job announcenent had a
requi renent of fifteen years of clinical experience, which Dr.
Kol pakchi did not have. Metal Service Co. states that “failure
to formally apply for a job opening will not bar a Title VII
plaintiff fromestablishing a prima facie claini in “failure to
pronote cases.” 1d. |In that case, the court found that the

plaintiffs “did everything reasonably possible to make known to

Al t hough the district court granted Defendant’s notion on
ot her grounds, we may affirmfor different reasons. Kerr v.
Commir of Internal Revenue, 292 F.3d 490, 494 (5th Cr. 2002).
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[the defendant] their interest in applying for a job,” including
attenpting to apply directly at the office, going through the
hiring departnent, “periodically check[ing] on their
applications,” and again trying to apply directly. 1d. at 349.

The Third CGrcuit cites two other circuit court cases that
also hold the failure to apply does not necessary bar the
establishnment of a prinma facie case under Title VII. The Fourth
Circuit found that an African-Anerican plaintiff did not need to
file a formal application where he was told he woul d be
considered for the position and was not asked to file an
application, and where the defendant “had actively discouraged
[ African- Anericans] from applying for sales jobs.” Holsey v.
Armour & Co., 743 F.2d 199, 208-09 (4th Gr. 1984). In Paxton v.
Uni on National Bank, the plaintiff had expressed an interest in
the position prior to its vacancy, but, once it did becone
vacant, no notice was posted and it was filled without his
know edge. 688 F.2d 552, 568 (8th Cir. 1982).

Metal Service Co. and other cases like it are the progeny of
the Supreme Court’s ruling in International Brotherhood of
Teansters v. United States. 431 U S. 324 (1977). The Court held
that, even if one does not apply for a particular position,

i ndividuals can “suffer fromdiscrimnatory enpl oynent practices”
when “[a] consistently enforced discrimnatory policy” deters

them from appl yi ng because they “are aware of it and are



unwi | ling to subject thenselves to the humliation of explicit
and certain rejection.” 1d. at 365. See al so Shackel ford v.
Deloitte & Touche, L.L.P., 190 F.3d 398, 406 (5th Cr. 1999)
(appl ying Teansters). The Court further expounded on this issue,
presenting the reasoning behind the rule:
| f an enpl oyer should announce his policy of
discrimnation by a sign reading “Wiites Only” on the
hiring-office door, his victinms would not be limted to
the few who i gnored the sign and subjected thenselves to
personal rebuffs. The sanme nessage can be communi cated to
potential applicants nore subtly but just as clearly by
an enpl oyer’s actual practices .
Teanmsters, 431 U. S. at 365.
The Suprenme Court’s holding in Teansters would seemto bar
Dr. Kol pakchi’s cl aimbecause she has not set forth any facts to
show a policy of discrimnation that di ssuaded her from applying
for the position. At best, the facts, as alleged by Dr.
Kol pakchi, may show that Dr. Horvath did not believe Dr.
Kol pakchi was the ideal enployee for the position. However, the
hol di ngs in Paxton and Metal Service Co. indicate an expansi on of
this principle to enconpass situations where, through the fault
of the enployer, an enployee’s desire to hold a position is not
recogni zed or properly considered. W have not explicitly
adopted our sister circuits’ rules with regards to the necessity
of a formal application; nor have we specifically rejected such a

nore expansive rule. The District Court for the Southern

District of Texas has accepted it, though. See DuPont-Lauren v.



Schneider (USA), Inc., 994 F. Supp. 802, 818 (S.D. Tex. 1998)
(stating that “a formal application will not be required where a
vacant position was not posted”); Lenihan v. Boeing Co., 994 F.
Supp. 776, 794 (S.D. Tex. 1998) (sane).
Even if we were to apply this nore | enient standard, Dr.
Kol pakchi’s case does not satisfy it. In her statenent, she
clains she “was not notified of the |last [corrected] posting or
[o]f any change in the 15 years of clinical experience
requi renent, prior to the closing of the posting.” This is
directly contradicted by the statenent of her EEO counsel or, Ms.
Charlyn F. Stewart, who stated in a deposition that she inforned
Dr. Kol pakchi of the change in the requirenent. Wether or not
Dr. Kol pakchi knew of the requirenent change is an issue of fact
and we nust assune Dr. Kol pakchi’s version is correct. However
the followi ng facts, which can be taken as true either because
they are asserted by Dr. Kol pakchi or because she has not
contested them conpletely underm ne her argunent:
(1) Dr. Horvath told Dr. Kol pakchi to apply for the position
during their initial neeting on July 13, 2000, when he told
her about the pendi ng enpl oynent action: “Dr. Horvath told
me that they wanted ne to be the first person to see the
announcenent. . . . Dr. Horvath then told nme that | should
apply for the job. He further advised ne that he woul d
personally see to it that the commttee would not be biased
toward nme and that if | did not get the position he was
posting, he would guarantee that |I would have a job within
t he Medical Center.”
(2) On July 17, 2000, shortly after the neeting in which Dr.

Horvath told Dr. Kol pakchi about the change in her position
he sent her a letter stating that he hoped she would apply



for the new position: “As part of our overall Reorganization
we are restructuring Enpl oyee Health. W decided to create

a Supervisory Physician, who will report directly to ne.
It is an interesting and chal l enging position, and | would
encourage you to consider it. | would be happy to discuss

it wth you — please call M. Jackson at ext. 7011, ASAP.

| would hope to get a nunber of |ocal applications,
i ncl udi ng one fromour current enployee health physician.”
(3) Dr. Horvath knew that Dr. Kol pakchi did not have fifteen
years of clinical experience when he encouraged her to apply
for the position.
(4) The position vacancy announcenent was tw ce anended to
correct errors in the requirenents due to Dr. Kol pakchi’s
conplaints. In addition, Dr. Horvath inforned Ms. Stewart
that the fifteen-year requirenent in the original
announcenent was an error and said to her, “Please tell your
client to apply.”

(5) Dr. Kol pakchi made a consci ous decision not to apply for
t he position.

In light of these facts, it cannot be said that, whatever
i npedi ment the incorrect job posting with the fifteen-year
requi renent posed to Dr. Kol pakchi’s applying for the position
it rose to the level of Paxton and Metal Service Co. Despite her
assertions, and unlike the plaintiff in Metal Service Co., Dr.
Kol pakchi did not nake “every reasonable attenpt to convey [ her]
interest inthe job.” 892 F.2d at 348. Sinply put, she failed
to apply for the position despite Dr. Horvath’s and Ms. Stewart’s
entreatnents. That woul d have been the nobst reasonable way for
her to convey her interest in the position. And, unlike the
plaintiff in Paxton, she knew full well about the opening and
chose not to apply. See 688 F.2d at 568. Dr. Kol pakchi cannot

reasonably claimthat this rises to the |evel of non-notice of
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the opening. She did not apply for the position and thus cannot
make out a prinma facie case of enploynent discrimnation.?

Because she failed to apply for the desired position, Dr.
Kol pakchi cannot present a prinma facie case.

B. Prohibited Retaliation Under Title VII

Dr. Kol pakchi alleges retaliation on the part of VAMC
because of her enploynent conplaints. Title VII of the Gvil
Ri ghts Act of 1964 outlaws any discrimnation agai nst an
enpl oyee, because that enpl oyee “has opposed any practice nmade an
unl awf ul enpl oynent practice” by the Act. 42 U S.C. § 2000e-
3(a). To establish a prinma facie case of retaliation under Title
VII, Dr. Kol pakchi must show (1) that her activity was protected
by Title VII1; (2) that she has suffered an adverse enpl oynent
action; and (3) that there existed a “causal |ink” between the

action and the protected activity. See Roberson v. Alltel Info.

’Dr . Kol pakchi responds that she did not need to apply for
the job because there is direct evidence of discrimnation. The
Suprene Court has held that, in situations where the pronotion
policy is discrimnatory on its face, questions about whether or
not there were actual openings applied for is irrelevant. Trans
Wrld Airlines, Inc. v. Thurston, 469 U S. 111, 121 (1985). This
is because, with such direct evidence, the case no longer fits
into the McDonnel | Dougl as burden shifting anal ytic franmeworKk.
Only as part of that framework in a |lawsuit based on
circunstantial evidence nust a prinma facie case be established.
In Trans World, the policy at issue explicitly penalized pilots
because of their age, advantagi ng younger pilots. See id. Dr.
Kol pakchi has not alleged such a discrimnatory policy in this
case. At best, she can hyperbolically argue that the “hiring
process . . . could not have been [npre] evasive and confusing.”
This does not nake it discrimnatory on its face.
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Servs., 373 F.3d 647, 655 (5th G r. 2004).

Dr. Kol pakchi clains that she engaged in protected activity
by filing clainms of discrimnation. This elenent is uncontested.
She states that she has also suffered a nunber of adverse
enpl oynent actions: “(1) [Dleclaring her position to be vacant
whi |l e she was the incunbent; (2) Posting of an incunbent’s
position; (3) Renoving her from her incunbent position; (4)
Transferring her to a position that has fewer responsibilities
and; (5) [Rleplacing her wwith a male physician . . . .” Al of
these actions are really derived fromor are the result of two
actions: (1) elimnating her position and creating a new one in
its place; and (2) not hiring her for the new position.

The Suprenme Court has instructed that “[a] tangible
enpl oynent action constitutes a significant change in enpl oynent
status, such as hiring, firing, failing to pronote, reassignnent
wth significantly different responsibilities, or a decision
causing a significant change in benefits.” Burlington |Indus.,
Inc. v. Ellerth, 524 U S. 742, 761 (1998). Undoubtedly, both
actions neet this standard. However, the first of these, the
recharacterization and vacating of Dr. Kol pakchi’s position
occurred prior to her protected behavior, as she filed her
conplaint in response to that action. Therefore, the only
adverse action at issue was Dr. Horvath's decision not to hire

Dr. Kol pakchi
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Finally, Dr. Kol pakchi nmust show a “causal |ink” between not
being hired for the Enployee Health position and her filing of
the EEO conplaint. Assum ng arguendo that Dr. Kol pakchi did
apply for the position, she has alleged no facts show ng a causal
i nk between the decision not to hire her and her protected
activity. Her only argunent is “that soon after [she]
participated in a protected activity an adverse enpl oynent action
occurred.” She is right that we have found that “[c]lose tim ng
bet ween an enpl oyee’s protected activity and an adverse action
agai nst himmay provide the ‘causal connection’ required to nmake
out a prima facie case of retaliation.” Swanson v. Gen. Servs.
Adm n., 110 F.3d 1180, 1188 (5th Cr. 1997). “However, once the
enpl oyer offers a legitimate, nondi scrimnatory reason that
expl ains both the adverse action and the timng, the plaintiff
must offer sone evidence fromwhich the jury may infer that
retaliation was the real notive.” 1d.

Because Dr. Kol pakchi’s old position was elimnated and a
new one just created, Dr. Horvath needed to hire soneone to fil
that position. Since Dr. Kol pakchi filed her conplaint shortly
after that first adverse enpl oynent action, the hiring decision
for the new position necessarily had to be in close tenporal
proximty to her conplaint. Timng alone, in this instance,
hol ds no probative val ue.

Thus, the District Court correctly concluded that Dr.
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Kol pakchi failed to nmake a prinma facie showing of retaliation in
violation of Title VII.
Accordingly, we AFFIRM the district court’s ruling.
AFFI RMED
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