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VWal ter Joel Val enzuel a pleaded guilty to illegal reentry
after deportation. The presentence report recomended a 16-1 evel
increase in Valenzuela's base offense level wunder U S S G
8§ 2L1.2(b)(1)(A)(ii) due to his prior Florida convictions for DU/
mansl aughter and DU /bodily injury. Val enzuel a objected, arguing
that his prior convictions were not crinmes of violence under the
gui del i nes. The district court, based on the panel decision in

United States v. Vargas-Duran, 319 F.3d 194 (5th Cr. 2003)

(vargas-Duran 1), overruled his objection and sentenced himto 87

mont hs of inprisonnment and three years of supervised rel ease. He



tinmely appealed. Inforned by the subsequent en banc decision in

United States v. Vargas-Duran, 356 F.3d 598 (5th Cr. 2004)

(vargas-Duran 11), and by an even nore recent decision of this

court, United States v. Dom nguez-CQchoa, F.3d __ , No.

03-41260, 2004 W 2101986 (5th Cr. Sept. 22, 2004), we vacate the
sentence and remand for resentencing.

Val enzuel a contends that his of fenses were not “crines of
viol ence” under U.S.S.G 8 2L1.2(b)(1)(A)(ii) because, as defined
by Florida law, they neither (a) require the intentional use of
force, nor (b) qualify as an enunerated offense wunder the

Quidelines’ definition of a “crinme of violence” found in U S. S. G

§ 2L1.2, cm. n. 1(B)(ii)(Il) (2002). This court’s en banc
decision in Vargas-Duran |l settles the first contention in
Val enzuela’s favor in this circuit. Appl ying the “categorica
approach” of Vargas-Duran Il and its successor en banc case, United

States v. Calderon-Pefia, 383 F.3d 254 (5th Cr. 2004), we nust

conclude that the Florida DU /bodily injury and DU /mansl aughter
statutes under which Val enzuel a was convicted do not require the
intentional use of force. See FLA StAT. 8 316.193(3)(C)(2) and (3).
Subsection (c)(2) provides that if a defendant drives under the
i nfl uence of al cohol and causes “serious bodily injury” to anot her,
he is quilty of a third-degree felony. Subsection (c)(3)
crimnalizes as DU/ mansl aught er, a second-degree fel ony, a drunken
def endant’ s causing the death of another person. No nens rea of
intent is required under these provisions. The Eleventh Circuit
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has, it is true, held that the subsection (c)(2) offense is a crine

of violence under 18 U S.C. 8§ 16(a), see Le v. United States

Attorney General, 196 F.3d 1352 (11th Cr. 1999), but we are bound

by Vargas-Duran 11 and Cal deron-Pefa. Moreover, the Eleventh

Circuit’s interpretation will be reviewed by the Suprenme Court in

Leocal v. Ashcroft, No. 03-583, argued Cct. 12, 2004. See Leocal

V. Ashcroft, 124 S. C. 1405 (2004) (granting certiorari to the

unreported El eventh G rcuit decision).
Val enzuela’s convictions also fail to qualify as
enuner at ed, generic mansl aughter of fenses for purposes of § 2L1. 2.

This court’s recent decision in Dom nguez-Qchoa so held in regard

to a substantially simlar Texas statute crimnalizing negligent
mansl| aughter. See 2004 W. 2101986, at *8.

Only if the Suprenme Court affirnms the Eleventh Circuit in
Leocal in such away as to undermne this court’s authorities would
Val enzuel @’ s sentence be upheld. The prudent course is for this
court to act upon our currently established precedents and all ow
the governnent, or the district court on remand, to take the next
st ep.

VACATED and REMANDED f or resentencing.



