United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T May 30, 2007

Charles R. Fulbruge IlI
Clerk

No. 06-60302
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JAMES ALLEN MORRI S,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
USDC No. 3:04-CV-72
USDC NO. 2:02-CR-74-1

Before SMTH, W ENER and ONEN, C rcuit Judges.
PER CURI AM *

Janes Allen Mrris, federal prisoner # 11614-042, was
convicted followng a guilty plea to possession with intent to
distribute in excess of five grans of a m xture and substance
contai ni ng cocai ne base, in violation of 21 U S. C. § 841(a)(1)
and (b)(1)(B), and being a felon in possession of a firearm in
violation of 18 U. S.C. 8§ 922(g)(1) and 8§ 924(a)(2). He was
sentenced to concurrent terns of 230 nonths and 120 nont hs of

inprisonnment. He filed a 28 U.S.C. 8 2255 notion to vacate, set

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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aside, or correct his sentence. The district court dism ssed
Morris’s clainms, but preserved for further briefing Mrris’'s
claimregarding the drug quantity used to determ ne his sentence.
The record does not indicate that the district court has rul ed
upon the drug quantity issue. Mrris now seeks a certificate of
appeal ability (COA) to appeal the district court’s partial
di sm ssal of his 8§ 2255 cl ai ns.

In general, courts of appeals have jurisdiction of appeals
fromall final decisions of the district courts. 28 U S C
§ 1291. Simlarly, in a 8 2255 proceeding, “the final order
shal |l be subject to review, on appeal, by the court of appeals
for the circuit in which the proceeding is held” and a COAis to
be issued froma “final order.” 28 U S.C. 8§ 2253(a) and (c)(1).
Moreover, the district court is required to “deny a COA as to

each issue presented by the applicant.” Witehead v. Johnson,

157 F.3d 384, 388 (5th Cir. 1998) (8 2254 proceeding).

G ven that the district court did not rule on and ordered
further briefing on Morris’s drug quantity claim the judgnent
denying Morris’s other 8 2255 clains was not a final order and

appel late jurisdiction does not exist. See Young v. Herring, 777

F.2d 198, 202 (5th Gr. 1995). Accordingly, Mrris’s notion for
COA is denied, and the appeal is dismssed for |ack of
jurisdiction. Mrris's notion for | eave to proceed |IFP is al so
deni ed.

MOTI ONS DENI ED;, APPEAL DI SM SSED



