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The only significant issue presented in this case is whether
the district court erred by enhancing the defendant’s sentence by
16 levels for crimes of violence under U S. Sentencing Quideline
2L1. 2 based upon his prior convictions for kidnaping and rape in

Massachusetts. W affirm

"Pursuant to 5TH QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.



l.

Wthout a witten plea agreenent, Martinez pleaded guilty to
Count | of an indictnment charging himwith attenpting to illegally
enter the United States after havi ng been deported and after having
been convicted of an aggravated felony. The district court
accepted the probation officer’s recommendation to inpose a 16
| evel increase for prior convictions of crines of violence under
USSG 2L. 1 based on his 1998 Massachusetts convictions of rape and
ki dnapi ng. After giving Martinez a 3 level reduction for
acceptance of responsibility, Martinez' s total offense | evel was 21
and crimnal history category was 5, which conbi ned for a Cuideline
i nprisonnment range of 70 to 87 nonths. The court sentenced
Martinez to 72 nonths in prison plus a three year term of
supervi sed rel ease.

Martinez objected to the PSR recommendation of a 16 |eve
crime of violence enhancenent. He objected “for the follow ng
reasons:

1. The offenses involved are not crinmes of violence,

2. There is no judgnent and conviction [as] required
under Shepherd [v. U.S., 544 U S. 13 (2005)]."*

The probation officer responded to the objection by asserting that
bot h rape and ki dnapi ng of fenses are enunerated cri nes of viol ence.

The probation officer also asserted that copies of Martinez’s 1998

1At sentencing counsel sinply said: “In regard to ny objection,
first of all, it deals with the nature of the offense being a crine
of violence under 2L1.2.”



plea colloquy from Mssachusetts revealed that Martinez was
convi cted of rape, kidnaping, threatening and assault and battery,
all from a single episode and that these convictions resulted
followng a guilty plea accepted by the Massachusetts court in a
si ngl e proceedi ng.

At sentencing, the prosecutor stated that:

And if the court |ooks at all four counts commtted on

the sane day, it indicates that this individual not only

raped, kidnaped, but she [sic] also threatened and

assaulted the victim because they all appear to be
charging himout of the sane incident. So, clearly this

was a forcible rape, and clearly kidnaping is an

enuner at ed of f ense.

.

U S Sentencing Quideline 2L1.2(b)(1)(a)(ii)calls for a 16
| evel sentence enhancenent if, prior to his deportation, the
def endant has been convicted of a felony that is a crinme of
violence, which is defined as follows: “*Crinme of violence neans
any of the following: . . . kidnaping . . . forcible sex offenses.

, or any offense under federal, state or |ocal |aw that has as
an elenent the use, attenpted use or threatened use of physica
force against the person of another.” U S S. G 8§ 2L1.2, comment.
(n.(H)(B)(iii)).

In this case, if either prior conviction qualifies as a crine
of violence either as an enunerated offense or under the residual

“has as an elenent” clause, the sentenci ng enhancenent was proper

and Martinez’'s sentence can be affirned. Martinez argues that



neither his conviction for rape nor his conviction for kidnaping
under Massachusetts lawis a qualifying “crinme of violence” under
ei ther net hodol ogy. W di sagree. W do not consider whether
Martinez’s convictions for kidnaping and rape match the enuner at ed
of fenses of a kidnaping or forcible sex offense under 8§ 2L1.2
because we conclude that the rape conviction has “as an el enent,
the use, attenpted use, or threatened use of physical force agai nst
t he person of another” as is required by the catch-all prong of the
crime of violence definition.

““\When determning whether a prior offense is a crine of
vi ol ence because it has as an el enent the use, attenpted use, or
threatened wuse of force, district courts nust enploy the

categorical approach established in Taylor v. United States, 495

us 575, 602 . . . (1990).'” United States v. Hernandez-

Rodri guez, 467 F.3d 492, 494 (5th Gr. 2006) (citations omtted).
Under this standard, the court nust analyze the prior offense’s
statutory definition and not the defendant’s underlying conduct.

United States v. Vel asco, 465 F.3d 633, 638 (5" Cir. 2006). “If

any set of facts would secure a conviction under the statute
w t hout proof of the intentional use of force agai nst the person of
anot her, then the offense cannot be characterized as a crine of
vi ol ence for sentence-enhancenent purposes.” 1d. However, where
a conviction can be obtained under alternative theories and proof,
courts have limted authority to look outside the statute to
determ ne which alternative was pursued by the prosecutor to obtain
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t he convi cti on.

If a statute contains nultiple, disjointed subsections,
courts may | ook beyond the statute to certain concl usive
records made or used in adjudicating guilt in order to
determ ne which particular statutory alternative applies
to the defendant’s conviction. These records are
generally limted to the chargi ng docunent, witten plea
agreenent, transcript of the plea colloquy, and any
explicit factual finding by the trial judge to which the
def endant assent ed.

Her nandez- Rodri guez, 467 F.3d at 494 (citations and internal

quotation marks omtted); see Shepard v. United States, 544 U. S.

13, 16 (2005)).
At the tine of Martinez’s May 5, 1998, quilty-plea conviction,

Massachusetts’s rape statute read in pertinent part as foll ows:

“Whoever has sexual intercourse . . . wWith a person, and conpels
such person to submt by force and against his will, or conpels
such person to submt by threat of bodily injury” shall be

i nprisoned. Mass. GeEN. Laws ch. 265, 8§ 22 (1997). The disjunctive
Massachusetts rape statute can thus be violated in two different
ways: (a) “by force and against [one’s]will” or (b) “by threat of
bodily injury.”

Martinez relies on Massachusetts’ decisions which have
construed the term “force” as not necessarily referring to

“physical force”. See Commbnwealth v. Caracciola, 569 N E. 2d 744,

776-77 (Mass. 1991). W read this caselaw as introduci ng anot her
statutory alternative neans by which rape nmay be commtted under
Massachusetts | aw. Under the force prong, the force nmay be

physi cal force or constructive force.
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In order to determ ne which particular statutory alternative
applies to the defendant’s conviction we look to the charging
instruments in Martinez’'s prior conviction. The charging
instrunment for the rape states that Martinez “on January 8, 1995,
[ Martinez] did assault [the victim with intent to commt rape; and
did commit rape wupon the said [victim.” “Assaul t” under
Massachusetts law is “an offer or attenpt to do a battery”.

Commonweal th v. Cohen, 771 N E. 2d 176-177 (Mass. Ct. App. 2002).

Because a battery is defined as either a physically harnful
touching or an offensive, non-consensual touching, an attenpt to
commt a battery does not necessarily require proof of the use of
physi cal force. However as the record shows, the State of
Massachusetts also charged Martinez wth physically beating the
victimin a separate count arising out of the rape and ki dnapi ng.
This related count states: “on January 8, 1995 [Martinez] did
assault and beat one [victin].” Wen we read the facts alleged in
the four charging instrunments asserting the facts surroundi ng the
rape, it is apparent that the state charged that the rape was
forcible, in that the defendant used physical force to subdue the
victim \When considered in this light, we have no difficulty in
concl udi ng that the rape charged in this case has as an el enent the
use, attenpted use or threatened use of physical force. The
district court therefore did not err ininposing the 16 |l evel crine
of viol ence enhancenent.



Martinez al so chall enges the constitutionality of 8 1326(b)’s
treatnent of prior felony and aggravated felony convictions as
sentencing factors rather than el enents of the offense that nust be

found by a jury in light of Apprendi v. New Jersey, 530 U S. 466

(2000) . Martinez’s argunent is forecl osed by Al nendarez-Torres v.

United States, 523 U. S. 224, 235 (1998), in which the Suprene Court

held that treatnment of prior convictions as sentencing factors in
§ 1326(b) (1) and (2) was constitutional. This issue is forecl osed.

AFF| RMED.



