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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
JOSE DE JESUS HERNANDEZ BETANCOURT, al so known as Jose Hernandez,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(3:05-CR-1082- ALL)

Bef ore DAVI S, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM *

Jose De Jesus Hernandez Betancourt appeals his 46-nonth
sentence follow ng his guilty-plea conviction for one count of nail
fraud. Her nandez cont ends: for sentencing, the Governnent
wi t hhel d excul patory evidence in violation of Brady v. Maryl and,
373 U.S. 83, 87 (1963); the district court erred by failing to
order its disclosure and using, at sentencing, it to calculate the
amount of |oss and nunber of victins; and his counsel rendered

i neffective assistance (1AC) by failing to obtain that evidence.

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Because Hernandez fails to show the excul patory nature of the
docunents he requested, his Brady claimis wthout nerit. See
United States v. Mwore, 452 F. 3d 382, 387 (5th Cr.), cert. denied,
127 S. Ct. 423 (2006).

To the extent Hernandez chal | enges the sentencing findings,
his claimis barred by the appeal waiver in his plea agreenent.
See United States v. Bond, 414 F.3d 542, 544 (5th Gr. 2005). His
claim that the district court erred in failing to order the
di scl osure of excul patory evidence is without nerit because, as
noted, he fails to show the excul patory nature of the requested
docunents.

Finally, because Hernandez did not assert I[AC in district
court, there was no opportunity to develop a record on the issue.
Accordingly, we decline to reviewthe claimon direct appeal. See
United States v. Hi gdon, 832 F.2d 312, 313-14 (5th Cr. 1987).
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