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Raul Favel a- Masuca appeal s his conviction and sentence for
illegal reentry after having been deported, in violation of 8
U S. C § 1326. Favel a-Masuca contends the district court erred
by applying an eight-level increase to his offense |evel,
pursuant to U.S.S.G 8 2L1.2(b)(1)(C, because the conviction
that resulted in his deportation, m sdeneanor serious donestic
abuse assault in violation of |onm CooE ANN. 88 236.2(2), 708.1 and

702.2A, is not a crinme of violence under 18 U S.C. § 16 and does

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



No. 06-40607
-2

not constitute an aggravated felony under U S.S.G 8§ 2L1.2(b)(1)(C).

In United States v. Villegas-Hernandez, 468 F.3d 874 (5th

Gir. 2006), cert. denied, S. C. ___, No. 06-9050, 2007 W

205014 (Feb. 20, 2007), this court determ ned that an offense is
a crime of violence under 8 2L1.2 only if the use of force was
both intentional and an el enent of the offense.

Vill egas- Her nandez, 468 F.3d at 880-82. As the Governnent

concedes, the use of force is not an elenent of serious donestic
abuse assault under |on CobE ANN. 88 236.2(2), 708.1 and 702. 2A.
The district court thus erred in applying an enhancenent based on
this offense. Accordingly, the sentence is vacated, and this
matter remanded for resentencing in accordance with this opinion.

Favel a- Masuca al so chall enges the constitutionality of the
treatnent of prior felony and aggravated fel ony convictions under
8 U S.C. 8 1326(b) as sentencing factors rather than el enents of
the of fense that nust be found by a jury. Favel a-Masuca’s

constitutional challenge is foreclosed by Al nendarez-Torres v.

United States, 523 U. S. 224, 235 (1998). Although he contends

that Al nendarez-Torres was incorrectly decided and that a

majority of the Supreme Court would overrule Al nendarez-Torres in

light of Apprendi, we have repeatedly rejected such argunents on

the basis that Al nendarez-Torres renmains binding. See United

States v. Garza-Lopez, 410 F.3d 268, 276 (5th Cr.), cert.

denied, 126 S. . 298 (2005). Favel a-Masuca properly concedes

that his argunent is foreclosed in |ight of Al nendarez-Torres and
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circuit precedent, but he raises it here to preserve it for
further review.
We deny as nobot his notion to expedite the appeal.

CONVI CTI ON AFFI RVED;, SENTENCE VACATED, REMANDED FOR
RESENTENCI NG MOTI ON TO EXPEDI TE THE APPEAL DENI ED AS MOOT.



