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PER CURI AM *
Def endant s- Appel lants Curtis Mwore and Jimry More appeal
their convictions and sentences. W affirm
| .

Curtis Moore (“Curtis”)

The jury found Curtis guilty of distributing in excess of 5
grans of a substance contai ni ng cocai ne base (crack cocai ne) (Count
1), distributing in excess of 50 grans of a substance contai ning

crack cocaine (Count 2), distributing in excess of 5 grans of a

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



subst ance contai ning crack cocaine (Count 3) and an unspecified
anount of a substance containing cocaine hydrochloride (powder
cocaine) (Count 4). The district court sentenced Curtis to a 151-
mont h termof inprisonnent and five-year termof supervised rel ease
on each count of conviction, to be served concurrently.

Curtis argues that the evidence was insufficient to support
his convictions on Counts 3 and 4 because there was no evidence
regardi ng essential elenents of those offenses, viz., the specific
anounts of the controll ed substances charged in those counts. The
gover nnent sought an enhanced penalty on Count 3 pursuant to 21
USC 8§ 841 (b)(1)(B), so the drug quantity to support this
enhancenent had to be charged and proved to the jury beyond a

r easonabl e doubt. United States v. Doggett, 230 F.3d 160, 164-65

(5th Gr. 2000). The drug quantity for Count 3 was charged in the
indictnment; the jury was instructed that it had to find that the
m xture or substance containing crack cocai ne wei ghed i n excess of
5 grans; and DEA Forensic Chem st Enrique Pinero testified that the
substance in governnent exhibit 9 was a m xture of both cocaine
base and cocai ne hydrochl oride and that the m xture and substance
wei ghed 85.4 grans. The weight of a controll ed substance refers to
the entire weight of any mxture or substance containing a

det ect abl e anpbunt of the controll ed substance. United States v.

Cartwight, 6 F.3d 294, 303 (5th Cr. 1993). Based on this
evi dence, a reasonable juror could find beyond a reasonabl e doubt

that the m xture and substance Curtis distributed or possessed with
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intent to distribute weighed in excess of 5 grans” and
“contai n[ed] a detectabl e anount of cocaine base.” See id. Thus,
the evidence is sufficient to support Curtis’s conviction on Count
3. The governnent did not seek an enhanced penalty on Count 4, so

the drug quantity did not need to be charged or proved to the jury.

See Doggett, 230 F.3d at 165.

Curtis |i kewi se contends that there was insufficient evidence
to establish a two | evel enhancenent under U S.S.G 8§ 3Bl1.1(c) for
his role as a | eader or manager of at |east one other person. W
review the district court’s interpretation and application of the
sentenci ng gui delines de novo and its factual findings for clear

error. United States v. Angel es-Mendoza, F.3d __, No. 04-

50118, 2005 W, slip op. at 3 (5th Cr. Apr. 26, 2005). The
evi dence shows that on the occasions charged in Count 2, 3, and 4
of the indictnment, Curtis negotiated the sale of drugs to

confidential informant Wllie Ewell and obtained the drugs, which

either he or Arnond Mbore (“Arnond”) delivered to BEwell. Curtis
di rected co-defendant Arnond to deliver drugs to Ewell, to retrieve
“buy noney” from Ewell, to count it, and to give the noney to

Curtis. The day after the transaction alleged in Count 5, Curtis
had the “buy noney” fromthat transaction. The record shows that
the district court’s finding that Curtis was the | eader in the drug
trafficking crines and asserted control or influence over at |east

one participant is not clearly erroneous. See U. S.S. G 8§ 3Bl.1(c);



US S G 8 3BlL.1, cocmment (n. 1); United States v. Jobe, 101 F. 3d

1046, 1065 (5th Gr. 1996).

Citing Blakely v. Washington, 124 S. C. 2531 (2004), Curtis

contends —for the first tinme on appeal —that certain sentencing
gui delines increases violated his Sixth Arendnent rights because
the factors on which those increases were based were neither found
by the jury beyond a reasonabl e doubt nor admtted by him To the
extent that Curtis’s sentence was enhanced based on a quantity of
drugs and an offense role found by the district court that went
beyond the facts found by the jury, there was obvious error.

United States v. Mares, 402 F.3d 511, 520-21 (5th Gr. 2005),

petition for cert. filed (U S WMar. 31, 2005 (No. 04-9517).

Curtis has not, however, “denonstrated that the sentencing judge —
sent enci ng under an advi sory schene rather than a mandatory one —
woul d have reached a significantly different result.” 1d. at 521.
Thus, he has not shown that the error affected his substantial
rights.

.

Jimy Terrell ©More (“Jimy”)

The jury found Jimmy guilty of aiding and abetting the
distribution of in excess of 50 grans of a substance containing
crack cocaine (Count 5). The governnent notified Jinmy of its
intent to seek an enhanced sentenced pursuant to 21 US C 8§

841(b) (1) (A based on his previous felony drug convictions. The



district court sentenced Jimmy to life inprisonnent and a 10-year
term of supervised rel ease.

Jinmmy argues that his nere presence at the crine scene,
possi bl e knowl edge that a drug transaction was taking place, and
his role as a nere |ookout are insufficient to sustain his
conviction. This argunent is unavailing. The evidence shows that
Jinmy was an active participant in the drug distribution charged.
He participated in the venture on February 26, 2003, by acquiring
and negotiating the sale of four ounces of crack cocaine to Ewell
for $3,500. He wanted to see the nobney and had Ewell count it in
front of him Jinmmy was seen going in and out of the house where
t he noney and drugs were exchanged and was seen | eaving the house
wth Van Jones. Jimmy told Ewell to deal with “Van,” and he
entered the house with Ewell and Van Jones for the purposes of
wei ghing and transferring the drugs and noney. Jimy stood at the
door inside the house as a | ookout. It can reasonably be inferred
that he stood watch to ensure that these activities would not be
interrupted or detected. Thus, Jimy sought to make the venture
successful . The substance transferred that day contained crack
cocai ne and had a net weight of 106.1 grans. The evi dence was
sufficient for the jury to find beyond a reasonabl e doubt that
Jimmy aided and abetted the distribution of in excess of 50 grans
of cocai ne base.

Jinmmy al so argues that the district court erred in admtting,
over his hearsay objection, the tape of the drug transaction on

5



which Van Jones’s voice is heard as the testinony of a
co-conspirator under Rule 801(d)(2)(E) of the Federal Rules of
Evidence. We will not address whether the district court abused
its discretion by admtting the statenents because a review of the
transcript shows that their admssion was harmess beyond a

reasonabl e doubt. See Hafdahl v. Johnson, 251 F.3d 528, 539-40

(5th Gr. 2001). As this is non-testinonial hearsay, the Sixth

Amendnent is not inplicated. See Crawford v. Washington, 541 U S

36, 68 (2004). Before the tape was played, the jury had already
heard Ewell’s testinony that he negotiated the drug deal wth
Jimmy, that Jimy told himto conplete the deal with Van, and t hat
Jinmmy stood guard while Ewell and Van wei ghed the drugs, counted
t he noney, and exchanged each. The tape of Van’s statenents is
largely inaudible, and the statenents were not repetitive of
Ewel|’s testinony, did not contradict that testinony, and were not
inportant in the governnent’s case against Jimmy. There is no
reasonable possibility that Van's statenents on the tape had a
“substantial inpact” on the jury' s verdict. Any error in the

adm ssion of those statenents is harmnl ess. See United States v.

WIllianms, 957 F.2d 1238, 1242 (5th Cr. 1992); United States v.

Evans, 950 F.2d 187, 191 (5th Cr. 1991).

Ji mmy al so contends that (1) the statute nmandati ng enhancenent
of his sentence to life inprisonnent, 21 US. C § 841(b)(1), is
unconstitutional because the sentence is grossly disproportionate

to the circunstances of his case in violation of the Eighth
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Amendnent, and (2) the case shoul d be remanded because the district
court mstakenly believed that it had no authority to consider
whet her the sentence was grossly disproportionate in light of

mtigating factors. Measured against the Ruimmel v. Estelle, 445

US 263 (1980), benchmark, Jimmy’'s sentence is not grossly

di sproportionate. See United States v. Gonzales, 121 F.3d at 944,

928 (5th Gr. 1997). In Rummel, the Suprene Court upheld a life
sentence following a conviction for obtaining $120.75 by false
pretenses, pursuant to a “recidivist statute” providing a mandatory
sentence of life inprisonnent for any defendant convicted of three
felonies. The Court so ruled after concluding that the sentence
was not so grossly disproportionate as to offend the Eighth
Amendnent. Rummel, 445 U. S. at 284-85. Jimmy’s prior convictions
are nore serious than the crines that resulted in a life sentence
for the defendant in Rummel. Although Jimy, unlike the defendant
in Rummel, is not eligible for parole, this difference from Runmel
is directly related to the severity of Jimry’s prior convictions
and the severity of the instant offense, viz., distribution of nore
than 100 grans of crack cocaine. Thus, Jimmy has not nmade a
threshold showing that his sentence is grossly disproportionate.

See also Harnelin v. Mchigan, 501 US. 957, 965-66 (1991)

(upholding finding life sentence wthout possibility for parole
agai nst a defendant convicted of possessing nore than 650 grans of
cocai ne not grossly disproportionate). Neither has he shown that
the district court had discretion to apply the proportionality test
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set forth in Solem v. Helm 463 U. S 277, 292 (1983), or to

consider any mtigating factors before inposing the statutory
mandat ory sentence. Accordingly, Jimmy has not shown that the
district court’s belief that it |acked such discretion is error,
pl ai n or otherw se.

In sum the convictions and sentences of both Defendants-
Appel lants are, in all respects,

AFF| RMED.



