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USDC No. 5:03-CR-50053-SM+1

Bef ore GARZA, DeMOSS, and CLEMENT, G rcuit Judges.
PER CURI AM *

Her bert Pea appeals his guilty-plea sentence for conspiracy
to pass and utter counterfeit noney in violation of 18 U S. C
88 472 and 473. He argues that the district court’s order of
$3,000 in restitution was plain error because, pursuant to the
pl ea agreement, he agreed to pay only $2,500 in restitution. He

al so argues that the order of restitution violates Blakely v.

Washi ngton, 124 S. . 2531 (2004), because it was based on facts

not proven to a jury or admtted by him

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



No. 04-30682
-2

G ven that the nutual understanding of the parties was that
the counterfeiting conspiracy charge was based upon an underlying
schene of conduct involving $2,500 and not $3, 000 and gi ven that
the district court accepted the plea agreenent, which included in
its terns a restitution requirenent of $2,500, the order of
$3,000 in restitution was an error that was plain and that
affected Pea’ s substantial rights because he was sentenced to an
anount of restitution higher than agreed to in the plea

agreenent. See United States v. dano, 507 U S. 725, 732 (1993);

United States v. Adans, 363 F.3d 363, 365-67 (5th Gr. 2004);

MO ure v. Ashcroft, 335 F.3d 404, 413 (5th Cr. 2003). 1In

addition, the error affected the fairness and integrity of the

judicial proceeding. See United States v. Aderholt, 87 F.3d 740,
744 (5th Cr. 1996). Accordingly, the district court’s order of
restitution is VACATED and the case is REMANDED for recal cuation
of the restitution order. Gven that the restitution order wll
be recal cul ated, we do not address Pea s Bl akely argunent. Pea’s
sentence is otherw se AFFI RVED

AFFI RVED | N PART; VACATED AND REMANDED | N PART.



