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Bef ore KING Chief Judge, and BARKSDALE, Circuit Judge.”’
PER CURI AM **
Def endant Wal ter Bryan Ashl ock argues that his conviction

and sentence should be vacated in light of United States v.

Booker, 125 S. Ct. 738 (2005), and the case remanded to the

Judge Pickering was a nenber of the original panel but
resigned fromthe Court on Decenber 8, 2004 and therefore did not
participate in this decision. This matter is being decided by a
guorum 28 U.S.C. § 46(d).

Pursuant to 5THCQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



district court. According to Ashlock, the district court erred
when it enhanced his sentence under a mandatory sentencing regine
based on findings nmade by it, rather than by the jury. Ashlock
additionally argues that the indictnent that served as the basis
for his conviction was defective because it did not provide
notice of the alleged facts the district court found to enhance
his sentence. Accordingly, Ashlock contends that, at a m ni num
this court should vacate his sentence and renmand to the district
court for resentencing.

The governnent agrees that this case should be remanded to
the district court for the purpose of resentencing.
Accordingly, IT IS ORDERED that the defendant’s conviction is
REI NSTATED. | T IS FURTHER ORDERED t hat the defendant’s sentence
is VACATED and this case is REMANDED to the United States
District Court for the Northern District of Texas for

resent encing.?

1 Ashlock only challenges the sufficiency of the
indictnment insofar as it pertains to the facts used to enhance
his sentence. Because we vacate Ashl ock’s sentence, his argunent
that the indictnment was defective fails. Additionally, we note,
contrary to Ashlock’s argunent, that after Booker, the governnent
is not required to allege in the indictnent facts that are not
el enents of the offense, but that m ght nonethel ess serve as the
basis of a sentencing enhancenent. See Booker, 125 S. C. at
761- 62, 764.




