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PATRICK E. H GAd NBOTHAM Circuit Judge:”

Ronal d Wayne Abney chal | enges his sentence for transportation
of an illegal alien. Although he plead guilty and admtted the
facts underlying his sentence enhancenent, he clains that his
sentence was inposed in violation of United States v. Booker.! W

affirm

Pursuant to 5" CR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5" CR R 47.5. 4.

1 ... UuS ----, 125 S. . 738 (2005).



I

Ronal d Wayne Abney plead guilty to one count of transportation
of an illegal alien in violation of 8 U S.C. 8§ 1324. At his re-
arrai gnnent, Abney conceded that he had driven a tractor-trailer
t hrough Laredo, Texas, in August with seven illegal aliens in the
back of the trailer. Based on this adm ssion, the district court
enhanced Abney’s of fense | evel by three on grounds that his conduct
“intentionally or recklessly creat[ed] a substantial risk of death
or serious bodily injury to another person.”? The court then
sentenced himto eighteen nonths’ inprisonnent to be followed by
three years’ supervised rel ease.

We affirnmed in an unpublished opinion. The Suprene Court
deni ed Abney’s petition for wit of certiorari, but after Bl akely
v. Washington® granted a tinely notion for rehearing vacating our
judgnment and remanding for further consideration in |ight of
Booker.* W ordered suppl enental briefing.

|1

The Governnent argues on remand that this appeal is npbot as
Abney was rel eased fromcustody on Decenber 12, 2003. Abney urges
that an actual controversy still exists because he is subject to

supervi sed release until Decenber 12, 2006. Article Il1l, 8 2 of

2 U.S. SENTENCING GUIDELINES MANUAL § 2L1. 1(b) (5) (2004).
8 .- US. ----, 124 S. Ct. 2531 (2004).

4 See Newsorme v. United States, --- U S ----, 125 S. C. 1112 (2005)
(mem).



the Constitution requires that a case-or-controversy
subsi st[] through all stages of federal judicial proceedings, trial
and appellate.’”> W find that this requirement is net because
Abney is still subject to supervised release, a part of his tota
sent ence. ®

Turning to the nerits, Abney concedes that he failed to raise
a Bl akely or Booker-type objection in the district court. Thus,
our reviewis for plain error only. “W find plain error when: (1)
there was an error; (2) the error was clear and obvious; and (3)
the error affected the defendant's substantial rights.”” [If all
three conditions are net we have discretion to correct the error;
however, we “ordinarily wll not do so unless it affects the
fai rness, integrity, or public reputation of j udi ci al
proceedi ngs. "8

Assum ng that the first two prongs of the plain error test are

> United States v. COark, 193 F.3d 845, 847 (5th Gr. 1999) (quoting
Spender v. Kemma, 523 U.S. 1, 7 (1998) (citation and internal quotation marks
omtted)).

6 See 18 U.S.C. § 3583(a) (“The court, in inposing a sentence to a term of
i mprisonnent for a felony or a m sdeneanor, may include as a part of the sentence
a requirenent that the defendant be placed on a termof supervised rel ease after

inmprisonnent. . . ."); United States v. CGonzal ez, 250 F.3d 923, 928 (5th Gr.
2001) (“[ SJupervi sed rel ease, while a form of post-inprisonnent supervision, is
still considered to be a conponent of the defendant’s total sentence.”); United

States v. Benbrook, 119 F.3d 338, 341 n.10 (5th Cr. 1997) (“A period of
supervised release is part of the defendant’s sentence.”).

“United States v. Infante, --- F.3d ----, 2005 W. 639619, at *13 (5th Gr.
March 21, 2005) (citing United States v. O ano, 507 U S. 725, 732-37 (1993)).

8 United States v. Castillo, 386 F.3d 632, 636 (5th Gir. 2004); see A ano,
507 U.S. at 732.



satisfied here,® Abney has failed to denpbnstrate that his
substantial rights were affected. In United States v. Mares, we
found that in order to satisfy the third prong of the plain error
test, the proponent of the error nust denonstrate that his sentence
“woul d have likely been different had the judge been sentencing
under the Booker advisory regine rather then the pre-Booker
mandat ory regi me.”® Abney points to the district court’s decision
to sentence himto ei ghteen nonths’ inprisonnent, at the bottomend
of his guidelines range. The Governnent replies that the district
court recognized its ability to depart bel ow the guideline range,
as Abney requested, but declined to do so. Absent additional
evi dence, we cannot say that the trial court would have inposed a
different sentence had the Cuidelines been advisory.

AFFI RVED.

9 See United States v. Mares, --- F.3d ----, 2005 W. 503715, at *8 (5th
Cr. March 4, 2005). The Governnment argues that the trial court did not commt
Booker error because Abney admitted all of the facts necessary to apply the
endanger ment enhancenent. See Booker, 125 S. C. at 756 (“Any fact (other than
a prior conviction) which is necessary to support a sentence exceeding the
maxi mum aut hori zed by the facts established by a plea of guilty or a jury verdict
nust be adnitted by the defendant or proved to a jury beyond a reasonable
doubt.”); United States v. Holnes, --- F.3d ----, 2005 W 768942, at *17 (April
6, 2005) (finding no Booker error for purposes of sentence enhancenent for
comitting an offense involving an el ected official when the defendant admts at
trial that person involved in offense was an elected official). This argunent
rai ses the question of whether Abney admitted to his mens rea when he adnmitted
that he transported aliens in a manner that nmay be considered dangerous. See
Apprendi v. New Jersey, 530 U S. 466, 493 (2000) (“The defendant's intent in
committing a crinme is perhaps as close as one might hope to conme to a core
crimnal offense ‘elenment.’”). Because Abney cannot prevail regardl ess of our
finding on this point, we decline to address this question directly. See United
States v. Solis, 299 F.3d 420, 451 (5th G r. 2002) (assuming plain error and
di sposi ng of claimon grounds that any such error was harmn ess).

10 1d. at *9.






