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UNI TED STATES OF ANMERI CA,

Pl ai ntiff-Appellee,
vVer sus
DARNELL DESHAWN MCCRI MMON, al so known as Money D. McCri nmon,
al so known as Darnell WIIlians, also known as Marcus Thomas
Dawson, al so known as Dom ni ¢ Anderson, also known as Quanel |
Si ns,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of M ssissippi
USDC No. 1:01-CR-55-11-B

Bef ore JONES, BENAVI DES, and CLEMENT, G rcuit Judges.
PER CURI AM *

Darnell Deshawn McCrinmon appeals his guilty-plea conviction
and sentence for conspiracy to possess wth the intent to
distribute a m xture containing cocai ne base. W reject
McCrinmmon’ s argunent that because the superseding indictnent was
dism ssed prior to the entry of his guilty plea to that

indictnment, the district court was without jurisdiction to accept

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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his guilty plea. Even if the superseding indictnent was in fact
di sm ssed, because the original indictnment, which contained the
sane charge as the superseding indictnent, was still in force at
the time that MCrimmon entered his plea, the district court had

jurisdiction to accept McCrimmon’s guilty plea. United States v.

Jacquez-Beltran, 326 F.3d 661, 662 n.1 (5th Cr. 2003). Lastly,

McCri mmon does not contend that his plea was involuntary because
he thought that he was pleading guilty to the superseding
i ndi ctment as opposed to the original indictnent.

McCri nmmon argues next that the district court erred in
declining to apply the safety-valve provision of U S. S G
8§ 5C1.2. The district court, in declining to apply the safety-
val ve provision, found that the sentencing guidelines had
adequately taken into consideration the fact that McCri mmon did
not possess any firearns during his crimnal activities.

Section 2D1.1(6) calls for a two-1evel decrease in the
of fense |l evel for drug trafficking offenses if the defendant
meets five criteria set forth in US. S G 8§ 5Cl.2. See U S S G
8§ 2D1.1(6). We have reviewed the record and briefs submtted by
the parties and hold that the district court clearly erred in
determ ning that the safety-val ve provision was inapplicable on
the ground that the sentencing guidelines had adequately taken
into consideration the fact that McCri mmon did not possess any
firearnms during his crimnal activities. US S. G 8§ 5Cl1.2(5);

United States v. Edwards, 65 F.3d 430, 433 (5th Cr. 1995).
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Under U.S.S.G 8§ 5C1.2, no firearm may be possessed; therefore,
the fact that the guidelines take into consideration el sewhere
that no firearmwas possessed is irrelevant. Accordingly, we
VACATE MCri mon’s sentence and REMAND to the district court.
Upon remand, the district court should fully expl ore whet her
McCrimmon satisfied the requirenents of U S . S.G § 5C1. 2.

VACATED AND REMANDED I N PART; AFFI RVED I N PART.



