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Def endant s- Appel | ees

Appeal fromthe United States District Court
For the Northern District of Texas, Dallas D vision

Before DAVIS and STEWART, Circuit Judges, and GODBEY", District Judge.
W EUGENE DAVIS, Circuit Judge:

Darrell L. Burrell (“Burrell”) appeals the dismssal on
summary judgnent of his enploynent discrimnation and retaliation
cl ai ns agai nst defendant Dr. Pepper/Seven Up Bottling G oup, L.P.

(“Dr. Pepper”). W AFFIRMin part and VACATE and REMAND in part.

"‘District Judge of the Northern District of Texas, sitting
by desi gnati on.
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Burrell, an African-Anerican nmale, began his enploynent with
Dr. Pepper as the Corporate Purchasing Mnager in My 2001.
Burrell initially worked under Penny Soriano (“Soriano”), Dr.
Pepper’s Vice President of Purchasing, to centralize and manage
nati onal purchasing for Dr. Pepper. Burrell’s responsibilities
included assisting in both the negotiation and managenent of
various termcontracts with Dr. Pepper suppliers.

In May 2002, Soriano resigned and recommended that Burrell be
hired to replace her as Vice President of Purchasing. Burrell
spoke with Tom Taszarek ("Taszarek"), Executive Vice President of
Adm ni stration, expressing his interest in being pronoted to the
vacant position. Utimately, however, Dr. Pepper did not pronote
Burrell and instead sought a replacenent fromoutside the conpany.
The parties dispute the reason given by Dr. Pepper for its decision
not to pronote Burrell. Burrell alleges that Dr. Pepper told him
that it wanted to hire sonmeone wth nore “purchasi ng experience.”
On the other hand, Dr. Pepper states "purchasing experience in the
bottling industry" was the relevant criteria. In June 2002,
Burrell suggested to Taszarek that his failure to be pronoted was
actually the result of racial discrimnation and he gave Taszarek

a copy of the book Roberts v. Texaco: A True Story of Race and

Corporate Anerica. Burrell told Taszarek that his treatnent at Dr.

Pepper was anal ogous to the experience of the plaintiff enpl oyee in
the litigation detailed by the book.
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In Cctober 2002, Dr. Pepper hired Ted Koester ("Koester"), a
white male, to fill the vacant position of Vice President of
Pur chasi ng. | medi ately preceding his arrival at Dr. Pepper,
Koester served as the Logistics Mnager for a Coca-Cola
distribution center in San Antonio. He held that position for
approximately two years, but had been at Coca-Cola for 13 years.
According to his resune, Koester, as Logistics Manager, was
responsi ble for the managenent of a 27 mllion case distribution
center with a direct staff of 99 people. |In addition, Koester had
experience in the negotiation of contracts with carriers and the
pur chasi ng of production/warehouse materials. |In his deposition,
Koester explained that one such contract was valued at near 30
mllion dollars.

Al t hough Burrell was not pronoted to the position of Vice
Presi dent of Purchasing, the parties agree that he took on many
duties associated with the position after the departure of Soriano
in My 2002, through Koester’s hiring in October 2002, and
continuing into February 2003 while Koester becane famliar with
the conpany and his newjob. Burrell reported directly to CEO Jim
Turner (“Turner”) during this time and aided in the conpany’'s
purchasing functions. Dr. Pepper concedes that Burrell got high
mar ks for his work during this transition period. Burrell received
a salary increase and also received a bonus in February 2003 for
his performance. |In addition, Burrell was selected in March 2003
to attend an annual conpany trip designated for high performng
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enpl oyees.

Despite these positive performance indicators, Burrell and
Koest er cl ashed, al nost fromthe begi nni ng of Koester’s enpl oynent.
During their first tel ephone conversation in October of 2002 (just
after Koester was hired), Burrell says he becane concerned about
Koester’s qualifications when Koester allegedly admtted to him
t hat he had no purchasi ng experience and that Burrell woul d have to
teach hi mpurchasing. During that sane conversation, Burrell says
he becane of fended when Koester stated that he had no qual ns about
firing enpl oyees and would even fire his own nother; in response,
Burrell hung up on Koester. Later that nonth, Burrell clains that
Koester attenpted to tell hima racist joke. |In addition, around
the sanme tine, Koester allegedly told Burrell that there was
sonet hing about Burrell that intimdated him For his part,
Koester alleges that Burrell engaged in various insubordinate acts
during this period including failing to submt weekly reports and
vacation requests as well as refusing to conplete an assigned
proj ect.

These exchanges pronpted several neetings between Burrell and
Taszarek in which Burrell would conplain about Koester's behavi or
and | ack of qualifications. In one neeting with Taszarek, in the
Spring of 2003, Burrell conpared his situation to that of class
action litigants who had alleged racial discrimnation against
Coca-Cola. Burrell gave Taszarek copies of two nmagazine articles

that detailed the | awsuit.



The conflict accelerated in July 2003 when Koester gave
Burrell a negative performance review. The report rated Burrell as
mar gi nal and unsati sfactory (the two | owest ratings) in five of six
categories of performance. Burrell requested and was granted
perm ssionto respondinwiting to the evaluation and he delivered
his witten response (wWwth copies to the CEO Turner and Taszar ek)
on August 4, 2003. Burrell’ s response characterized Koester’s
eval uation as a “conpl etely i nappropri ate and unprof essi onal attack
on [his] character” and went on to dispute the accuracy of the
evaluation through three pages of supporting facts. Furt her,
Burrell questioned Koester's ability to give an accurate eval uation
for the previous year since Koester had not arrived until October
2002 and, even then, Burrell continued reporting directly to the
CEO until February 2003. On the sane day that Burrell's response
was delivered and after consultation between Taszarek and Turner,
Dr. Pepper termnated Burrell's enpl oynent.

After refusing a conditional severance package, Burrell filed
a charge of discrimnation and retaliation wth the Equal
Empl oynent Opportunity Comm ssion (“EEOC’) over Dr. Pepper’s
failure to pronote him and his subsequent term nation. After
receiving a right-to-sue letter fromthe EEOCC, Burrell filed suit
in district court for (1) unlawful discrimnation for refusal to
pronmote, (2) unlawful discrimnation for term nation based upon
race, and (3) unlawful retaliation for term nation based upon
previ ous conpl aints of race discrimnation.
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Dr. Pepper noved for sunmary judgnent. |n support, Dr. Pepper
asserted that Burrell had failed to sufficiently refute its
legitimate, non-discrimnatory reason for hiring Koester rather
than pronoting Burrell: Koester’s greater experience in bottling.
Onthe clains related to Burrell’s term nation, Dr. Pepper alleged
that the termnation was because of insubordination, and
specifically cited (1) Burrell's failure to turn in weekly reports
and vacation requests to Koester; (2) Burrell's conplaints about
Koester's qualifications; (3) Burrell's refusal to research
possi ble cost and supplier reductions in regards to a conpany
project; and (4) Burrell's witten response to Koester's
eval uati on.

The district court granted Dr. Pepper’s notion for sumary
judgnent, dismssing all of Burrell’s clains. On the failure to
pronote claim the district court held that Burrell could not
denonstrate that Dr. Pepper’s reason was a pretext for
di scrim nation because the evidence did not establish that he was
“clearly nore qualified” than Koester. On the term nation clains,
the district court held that Burrell had not rai sed a genui ne i ssue
of fact on the legitimacy of Dr. Pepper’s proffered reason for his
term nation, nanely, insubordination

.

We review the district court's grant of summary judgnent de



novo.! Summary judgnent is proper “if the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgment as a matter of law.”"?2 An issue is “genuine” if the
evidence is sufficient for a reasonable jury to return a verdict
for the non-noving party.® A fact issue is “material” if its
resolution could affect the outcone of the action.* W construe
all facts and inferences in the light nost favorable to the
non- novi ng party when reviewing a sunmary judgnent.?®
L1,

A claim of enploynent discrimnation can be proven through
direct or circunstantial evidence.® Were, as here, the plaintiff
does not produce any direct evidence of discrimnation, we apply

the well-known MDonnell-Douglas burden-shifting framework as

Jones v. Commir, 338 F.3d 463, 466 (5th Cr. 2003).

2Fed. R Cv. P. 56(c).

SHam [ ton v. Seque Software Inc., 232 F.3d 473, 477 (5th
Cir. 2000).

‘Id.

SCooper_Tire & Rubber Co. v. Farese, 423 F.3d 446, 454 (5th
Cir. 2005) (internal quotation and citation omtted).

\al l ace v. Methodist Hosp. Sys., 271 F.3d 212, 219 (5th
Cr. 2001).
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nodi fied and restated by this court.’

Under the nodified MDonnell -Dougl as approach, the plaintiff

must first denonstrate a prima facie case of discrimnation; the
defendant then nust articulate a legitimte, non-discrimnatory
reason for its decision to termnate the plaintiff; and, if the
def endant neets its burden of production, the plaintiff nust then
of fer sufficient evidence to create a genuine issue of material
fact that either (1) the enployer’s reason is a pretext or (2) that
the enpl oyer's reason, while true, is only one of the reasons for
its conduct, and another “notivating factor” is the plaintiff's
protected characteristic.?®
A

Dr. Pepper concedes that Burrell has established his prim
facie case on his failure to pronote claim (1) he belongs to a
protected class; (2) he applied for and was qualified for a
position for which applicants were being sought; (3) he was
rejected; and (4) a person outside of the his protected class was
hired for the position.?®

Dr. Pepper responds to Burrell’s prima facie case with a

| egitimate, nondi scrimnatory reason for not pronoting Burrell to

'See Rachid v. Jack In The Box, lnc., 376 F.3d 305, 312 (5th
Cir. 2004) (citing McDonnell Douglas Corp. v. Green, 411 U. S.
792, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973)).

8 d.

°See Medina v. Ransey Steel Co., Inc., 238 F.3d 674, 680-81
(5th GCr. 2001).
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the Vice President of Purchasing Position: Dr. Pepper desired
soneone Wi th nore “purchasi ng experience in the bottling industry.”

Burrell has two nethods available to himto try to prove that
Dr. Pepper’s proffered reason for failing to pronote him was a
pretext for racial discrimnation: (1) Burrell could showthat Dr.
Pepper’ s proffered explanationis fal se or “unwort hy of credence”; 10
or (2) Burrell could try to prove that he is “clearly better
gual i fied” than the person selected for the position.!!

We first consider whether Burrell produced sufficient evidence
to denonstrate that Dr. Pepper’s proffered rationale for its
enpl oynent decision is false. An enployer’s explanation is false
or unworthy of credence if it is not the real reason for the
enpl oynent action. ?

Burrell attenpts to denonstrate the falsity of Dr. Pepper’s
experience rationale primarily by conparing his rel evant purchasi ng

experience with that of Koester. Specifically, Burrell cites his

Laxton v. Gap Inc., 333 F.3d 572, 578 (5th Cir. 2003).

HCelestine v. Petroleos de Venzella SA 266 F.3d 343,
356-57 (5th Gr. 2001). The district court only assessed whet her
Burrell had established that he was “clearly better qualified”
than Koester. Wiile a showing that a plaintiff is "clearly
better qualified" is one way of denonstrating that the enployer's
explanation is a pretext, it is not the only way. Pretext may be
shown by any evi dence which denonstrate’s the enpl oyer’s
proffered reason is false. See, e.dq., Gee v. Principi, 287 F.3d
342, 347-48 (5th CGr. 2002) (an enployer's inconsistent
expl anations for its enploynent decisions at different tines
permts a jury to infer that the enployer's proffered reasons are
pretextual).

12| axton, 333 F.3d at 578.



role as the Corporate Purchasi ng Manager under Penny Soriano as
well as his increased responsibilities during the period of tine
after her departure and continuing into the first several nonths of
Koester’s tenure as conprising nearly tw years of relevant
“purchasi ng experience in the bottling industry.” Burrell notes
that, in additionto the length of his service, the strength of his
experience is denonstrated by the special recognition he received
through increases in pay and his invitation on the conpany trip.
Burrell argues that Koester’s experience at the tinme of the hiring
decision was far |ess extensive than his, a fact he believes is
established by the depositions of Taszarek and Koester. Burrel
argues that evidence of his strong background in purchasing and
Koester’s relatively weak background, along with his exenplary
performance of the Vice President of Purchasing duties during
Koester’s initial nonths of enploynent, supports the concl usion
that Dr. Pepper did not seek soneone with nore “purchasing
experience in the bottling industry.”

Burrell also attenpts to denonstrate the falsity of Dr.
Pepper’ s rational e by arguing that Dr. Pepper’s explanation for its
enpl oynent decision has failed to remain consistent. He notes that
initially, in Dr. Pepper’s letter to the EECC, it asserted that
Burrell was passed over based on his lack of *“purchasing
experience,” but that inits notion for sunmary judgnent bel ow, Dr.
Pepper asserted that Koester’s greater “bottling experience” was
the reason Burrell was not pronoted. Burrell argues that neither
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of these rational es matches Dr. Pepper’s explanation to this court,
that Koester was selected over Burrell because he had nore
“purchasi ng experience in the bottling industry.”

Dr. Pepper characterizes the evidence differently. The
conpany states that, far fromrepresenting significant purchasing
experience, Burrell’s duties during the period imedi ately before
and after Koester’s hiring can best be characterized as that of a
functionary, responsible only for information collection.
Burrell’ s assistance in contract negotiations being conducted by
CEO Jim Turner, Dr. Pepper continues, did not actually constitute
hands-on negotiati on and purchasing of raw materials and supplies
which it expected the Vice President of Purchasing to perform On
Koester’ s experience, the conpany argues that Koester’s 13 years
wth Coca-Cola and his nost recent two years of nanagenent
experience in supply chain system and procurenent procedures were
all val uabl e experience in taking over purchasing for Dr. Pepper
Dr. Pepper points out, for instance, that one obvious benefit of
this experience was Koester’s rel ationships with a | arge nunber of
Dr. Pepper’s suppliers. |In addition, Dr. Pepper cites Koester’s
deposition testinony, establishing his purchase of over $30 nmillion
in equi pnent while at Coca-Col a, as evidence of his qualification
for the Vice President of Purchasing position.

Dr. Pepper also attenpts to reconcile the apparent
i nconsi stenci es between the expl anations for not pronoting Burrel
it offered to the EEOCC (" purchasi ng experience”) and to this court
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(“purchasi ng experience in the bottling industry”) by descri bing
the second statenment as a nere clarification of the type of
pur chasi ng experience that Dr. Pepper felt was inportant.

Having considered these argunents, and after our own
i ndependent review of the record, we conclude that a genui ne issue
of material fact remains regarding whether Dr. Pepper’s hiring
deci sion was based on purchasing experience in the bottling
i ndustry.

Despite Dr. Pepper’s evidence of Koester’'s long service with
its top conpetitor, it is clear that the bul k of his experience was
not in the negotiation of contracts and purchasing raw materials
and supplies, but rather in managenent and operations. Koester’s
own resune and deposition testinony indicates that he | acked
significant purchasing experience in the bottling industry. For
i nstance, while at one point |isting contract negoti ati on as one of
his duties as Logistics Mnager, Koester’s resune offered no
specific instance of contract negotiation in the 13 bullet pointed

hi ghl i ghts of his acconplishnments at Coca-Cola. The resune notably

omts mention of the $30 million in purchasing which Koester
asserted in his deposition. However, even accepting the $30
mllion claim at face value, Koester conceded that this did not
necessarily qualify him to handle Dr. Pepper’s purchasing
operation, since that budget approached “north of $750 mllion”
whi ch made “quite a bit of difference.” |In addition, whil e Koester

had a relationship with a |arge nunber of Dr. Pepper’s suppliers,
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this apparent strength arguably applied just as strongly, if not
nmore so, to Burrell’s case for the pronotion, since Burrel
presumably had working relationships wth all of Dr. Pepper’s
current suppliers.

Most significantly, the testinony of Taszarek, the man who
ultimately hired Koester, permts the inference that Dr. Pepper was
aware that Koester had | ess purchasing experience in the bottling
i ndustry than Burrell. For instance, at one point in his
testinony, Taszarek admtted that Burrell had nore relevant
pur chasi ng experience than Koester.!® He also acknow edged that
Koester’s “main experience was[] in distribution and warehousi ng”
and not in purchasing for product |ines or negotiation of product
prices. ! Taszarek further conceded that, as a | ogistics manager

Koest er probably woul d not have been involved in the negotiation of

13Q Would you agree that M. Burrell had nore purchasing
experience in the purchasing departnent than M. Koester did?

A Indirectly, yes. | nean, | guess what he had done
before, as far as sitting at a desk and placing orders and
coordi nati ng purchases, yeah, | would say he had nore of that.

A. Yeah, | would say he had done nore of what | would cal

pur chasi ng, strai ght ahead purchasi ng.

Q@ Right. But is that what you understood M. Koester’s
mai n experience was, in distribution and warehousi ng?

A | guess so. |If | understand the question right, yeah.
Q Ckay.

A: In other words, he was not running production |ines.
Q Right.

A: Correct.

Q And he wasn’t purchasing for production |ines?

A | don’t believe he was doing that nuch of it, no. No.
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contracts.

It is also clear that Burrell’s duties at Dr. Pepper as a
Manager and then as a stopgap Vice President of Purchasi ng gave him
significant purchasing experience by the tinme Koester was hired.
A reasonable jury would be entitled to reject Dr. Pepper’s efforts
tomnimze Burrell’s responsibilities fromMay 2002 until February
2003 as not conprising significant or relevant purchasing
experience. Tazarek explained that it was the ultimte duty of the
Vi ce President of Purchasing and his staff to “collect[] all the
information so that the CEO can nmake the appropriate decision” on
pur chasi ng contracts. Taszarek stated that Burrell excelled in
exactly this function, i.e., summarizing different proposals and
contacting the suppliers on behalf of CEO Turner.® He further
conceded that Koester had never done the type of information

gathering that the CEO of a conpany relies onin order to negotiate

Q@ Al right. But the logistics person hasn’t negoti at ed
the contracts?

A: No, huh-uh

Q And purchased it to nmake sure that it’s available to be
there, correct?

A: No. He orders it. The |logistics person orders the
product. The price of the product was negoti ated sonewhere el se.

®Taszarek stated in his deposition: “[When Penny |eft,
then we got into an end-of-year renegotiation, you know,
renegoti ati on of sone major contracts we had. Darry did a great
j ob of picking up the slack, and these negotiations are —
obviously, all the decisions are made by the CEQ but he needs a
|l ot of input on — as far as summari zing different proposals and
contact with the suppliers, and | renenber he gave it a great
effort, and M. Turner was very pleased with his efforts.”
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contracts. In addition, Burrell produced a nenorandumhe wote to
Turner reporting on his activities during a several week period.
In the January 17, 2003 neno, Burrell described the results of
negoti ati ons whi ch he had conducted w thout Turner’s participation
and in which he and another Dr. Pepper enployee decided to award
several business contracts. Further, while taking issue wth
certain aspects of Burrell’s performance, Koester’'s performance
review of Burrell also indicates that Burrell was responsible for
“negotiating with suppliers” and for “ensuring [Dr. Pepper
recei ves] the best conbination of price, quality and service.”

In addition to evidence on Koester and Burrell’s
qualifications, Dr. Pepper’s rationale for its hiring decision is
al so suspect because it has not remained the sane. While Dr.
Pepper offers an explanation for the difference between the reason
for pronoting Koester over Burrell it offered to the EECC
(“purchasing experience”) and the one offered to this court
(“purchasi ng experience in the bottling industry”), its brief does
not attenpt to explain how either explanation is consistent with
its argunments to the district court which were franmed in terns of
Burrell’s insufficient “bottling” experience. Thi s unexpl ai ned
i nconsi stency was further evidence fromwhich a jury could infer

that Dr. Pepper’'s proffered rationale is pretextual.?'’

"See CGee, 289 F.3d at 347-48 (determ ning sunmary j udgnent
was i nproper where the plaintiff produced evidence that the
enpl oyer's expl anation for her non-sel ection had been
i nconsi stent).
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Gven the summary judgnent evidence discussed above, a
reasonable jury could conclude that Koester’s experience did not
exceed Burrell’s and that Dr. Pepper was aware of this fact. It
follows that a reasonable factfinder could conclude that Dr.
Pepper’s asserted justification for hiring Koester (his greater
purchasi ng experience in the bottling industry) is “unworthy of
credence” and a pretext for intentional discrinnation.?®

As the Suprene Court explained in Reeves v. Sanderson Pl unbi ng

Prods., Inc.:

the trier of fact can reasonably infer fromthe falsity

of the explanation that the enployer is dissenbling to

cover up a discrimnatory purpose. Such an inference is

consistent with the general principle of evidence |aw

that the factfinder is entitled to consider a party’s

di shonesty about a material fact as affirmative evi dence

of guilt.?®
The Reeves Court went on to state that there may be rare instances
in which a showi ng of pretext is insufficient to sustain a jury’s
finding on discrimnation, such as when: (1) the record
conclusively reveals sone other, nondiscrimnatory reason for the
enpl oyer’ s decision, or (2) the plaintiff creates only a weak i ssue
of fact as to whether the enployer’s reason was untrue, and there

is abundant uncontroverted evidence that no discrimnation

8Reeves v. Sanderson Plunbing Prods., Inc., 530 U S. 133,
147, 120 S. . 2097, 2108, 147 L.Ed.2d 105 (2000) (“Proof that
the defendant's explanation is unworthy of credence is sinply one
formof circunstantial evidence that is probative of intentional
discrimnation, and it may be quite persuasive.”).

Reeves, 530 U. S. at 147 (internal quotation marks and
citations omtted).
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occurred. 2

Dr. Pepper offers no other nondiscrimnatory reason for the
enpl oynent decision nor does the record present wuncontroverted
evidence that no discrimnation occurred. Accordingly, on this
record, a jury could conclude that Dr. Pepper’s proffered reason
for failing to pronote Burrell is false and that intentional
discrimnation was the real notive.? Summary judgnent was
t heref ore i nappropriate. 22

B

Burrell also asserts that his termnation was either the
product of discrimnation on account of his race or retaliation for
his conplaints of racial discrimnation.

Assum ng Burrell can establish a prina facie case on both
counts, Burrell acknow edges that Dr. Pepper has cone forth with a
| egitimate, non-discrimnatory reason for his termnation: his on-
t he-j ob i nsubordination. As stated above, Dr. Pepper cited the
followng specific instances of insubordination: (1) Burrell's

failure to turn in weekly reports and vacati on requests to Koester;

01 d. at 148.

2l1See Laxton, 333 F.3d at 585 (where plaintiff had nade out
both a prima facie case and a sufficient showi ng of pretext, and
where none of the rare circunstances identified in Reeves
applied, plaintiff had produced sufficient evidence to w thstand
a notion for judgnent as a matter of |aw).

22Because we resolve Burrell's claimon the above ground, we
need not consider whether Burrell established that he was
"clearly nore qualified."
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(2) Burrell's conplaints about Koester's qualifications; (3)
Burrell's refusal to research possi bl e cost and supplier reductions
inregards to a conpany project; and (4) Burrell's witten response
to Koester's evaluation. The record reflects that the di spute over
the weekly reports and the unchall enged allegation that Burrel
woul d often conplain about Koester's qualifications were issues
whi ch probably contributed to the strained rel ati onshi p between t he
men. However, given that Burrell was fired on the day his
eval uation response was delivered, the parties focus primarily on
Burrell’ s response to Koester’s negative evaluation as the primry
reason for the term nation

Burrell asserts that Dr. Pepper’s decision to termnate his
enpl oynent based on the evaluation response is a pretext for
discrimnatory intent, however, he offers little in the way of
record evidence in support of this view. As detailed above, the
performance evaluation response authored by Burrell begins by
characterizing Koester's initial eval uation as an i nappropri ate and
unpr of essi onal attack and questions Koester's ability to give an
accurate eval uation. The response goes on to attribute the
negative review to Koester’s “bi ased perception” of Burrell’s on-
t he-j ob perfornmance. Throughout his response, Burrell accuses
Koester of being ill informed and unqualified to critique his
per f or mance.

Wil e the response includes significant supporting facts and
exanples, Burrell nmade clear his lack of respect for Koester's
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authority, asserted no responsibility for their bad relationship,
and made no provisions for future changes. Both the eval uation and
the response denonstrate the failed working rel ationship between
Burrell and Koester. Not ably, neither docunent contains any
mention of a racial or retaliatory basis for their disagreenents.
Burrell's brief unpersuasively suggests that Dr. Pepper set up
Burrell with a false and negative performance review in order to
provide a reason to termnate him However, he asserts no specific
facts to support this allegation and there was unchall enged
deposition testinony from Koester that it was Burrell who had
requested a formal witten review
On this record, we agree wth the district court that no
reasonable jury <could infer that racial discrimnation or
retaliatory intent was the reason or a notivating factor in
Burrell’s termnation. 2
| V.
For these reasons, we AFFIRM the district court’'s order
dism ssing Burrell’s claimbased on discrimnatory and retaliatory
di schar ge. However, we VACATE the order granting Dr. Pepper

summary judgnent on Burrell’s discrimnatory failure to pronote

23Cf. Turner v. Baylor Richardson Med. Cr., 476 F.3d 337
(5th Gr. 2007) (sunmary judgnment on Title VII claimappropriate
where enpl oyee had failed to rebut enployer’s insubordination
rati onal e based, in part, on enployee’s repeated criticisns of
direct supervisor). No “clearly better qualified” analysis is
necessary on Burrell’s term nation clains because he did not nake
any such argunent in his brief.
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claim and REMAND the case to the district court for further
proceedi ngs consistent with this opinion.

AFFI RVED | N PART.

VACATED | N PART.

REMANDED.
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