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USDC No. 2:05-Cv-180

Bef ore REAVLEY, WENER and DENNI'S, G rcuit Judges.
PER CURI AM *

Asenci on Gaona, Texas prisoner # 656950, filed an in form
pauperis (I FP) action under 42 U S. C. 8§ 1983 against prison
officials alleging that they violated his rights under the Due
Process Clause. His clainms arose froma prison disciplinary
proceeding that resulted in a change to his classification
status, the loss of his opportunity to seek parole, the |oss of
his recreation and comm ssary privileges, and the confiscation of
nmoney and office supplies fromhim The district court

determ ned that Gaona’s clains were frivolous and that the

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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conplaint failed to state a clai mupon which relief could be
gr ant ed.

According to Gaona, the conplaint stated a nonfrivol ous
claimfor relief because it alleged that officials acting under
the color of state | aw deprived himof |iberty and property
interests in violation of the Due Process Clause. He stresses
that the conplaint asserted that prison officials deprived him of
his classification status, parole, and property. He also notes
that the district court failed to address his property claim

The dism ssal of a prisoner’s in forma pauperis (IFP)
conplaint for failure to state a claimis reviewd de novo, and

the standard governing dism ssals under Federal Rule of G vil

Procedure 12(b)(6) applies. Ruiz v. United States, 160 F.3d 273,

274-75 (5th Cr. 1998). The dism ssal of an |IFP conplaint as
frivolous is typically reviewed for abuse of discretion; however,
where the district court also finds that the conplaint fails to
state a claim as here, it is reviewed de novo. Geiger V.

Jowers, 404 F.3d 371, 373 (5th G r. 2005). The conplaint is

frivolous where it “lacks an arguable basis in law or fact.” [d.

Gaona’s claimthat he was deni ed due process when his
classification status was changed is “indisputably neritless,” as
i nmat es do not have a protected liberty or property interest in

their custodi al classification. See Harper v. Showers, 174 F. 3d

716, 719 (5th Gr. 1999). Likew se, he has no due process claim

arising fromthe |loss of an opportunity to seek parole. It is
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“entirely specul ative” whether a Texas prisoner will obtain

rel ease on parole because the decision is discretionary. Madison
v. Parker, 104 F.3d 765, 768 (5th G r. 1997). Accordingly, the

| oss of the opportunity to seek parole does not inplicate the Due
Process Clause. See id. In addition, Gaona’ s | oss of
recreational and conm ssary privileges “[does] not represent the
type of atypical, significant deprivation in which a state m ght
create a liberty interest.” |d.

The conplaint also failed to state claimfor the deprivation
of property w thout due process. Were a state provides an
adequat e postdeprivation renmedy for the confiscation of prisoner
property, an inmate does not have a cogni zabl e cl ai munder 8§ 1983

for the loss of his property. Mirphy v. Collins, 26 F.3d 541,

543-44 (5th Gr. 1994). The Texas tort of conversion is an
adequat e postdeprivation renmedy for the wongful confiscation of
prisoner property. 1d. at 543. Accordingly, Gaona's property
claimis not actionable under 8§ 1983. See id. at 543-44.

Gaona’ s appeal is wthout arguable nerit and is frivol ous.
The appeal is dimssed. See 5THQOR R 42.2. The district
court’s dism ssal of Gaona's action and this court’s dism ssal of
hi s appeal each count as a strike against himfor purposes of 28

US C 8 1915(g). See Adepegba v. Hanmmons, 103 F.3d 383, 387-88

(5th Gr. 1996). |If he accunul ates three strikes, he may no
| onger proceed in forma pauperis in any civil action or appeal

filed while he is incarcerated or detained in any facility unless
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he is under inm nent danger of serious physical injury. See
8§ 1915(Qq).

APPEAL DI SM SSED; SANCTI ON WARNI NG | SSUED.



