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After a jury trial, Bruno Garza, Jr. (“Garza”), was
convicted of possession with intent to distribute nore than five
kil ograns of a substance or m xture containing cocaine, in
violation of 21 U. S.C. §8 841, and of inportation of nore than
five kilogranms of a substance or m xture containing cocaine, in

violation of 21 U . S.C. 88 952 and 960. On appeal, Garza raises

"Pursuant to 5TH G RaUT RULE 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THQRaUT
RULE 47.5. 4.



three objections: first, that there was insufficient evidence to
prove that Garza know ngly possessed or inported cocai ne; second,
that there was insufficient evidence to prove that Garza
possessed and inported nore than five kil ogranms of cocai ne; and
third, that the district court erred by allow ng the governnent
to introduce a particular receipt into evidence. For the reasons
that follow, we AFFIRM Garza's conviction
| . FACTUAL AND PROCEDURAL BACKGROUND

At approximately 11:30 p.m on February 7, 2004, Garza was
st opped by border patrol while attenpting to cross from Mexico
into Eagl e Pass, Texas. Garza stated that he had traveled to
Mexi co to buy liquor and tacos, both of which could be seen on
the seat of the van he was driving. Garza clained that the van
bel onged to his brother-in-law, and that it had been in his own
possession for two weeks. After Garza was referred to the
secondary inspection area, Garza stated that the owner of the van
was nanmed Luis Rodriguez! and that Garza had the van because he
was a nechani ¢ and had been working on it. After the custons
i nspector | ooked at the registration papers for the van and saw
that it was registered to Luis Flores, the inspector stated to
Garza, “l thought you said this belonged to a Luis Rodriguez.”

Garza then clainmed he had said that the van bel onged to Luis

'Garza suggests that either he did not say “Luis Rodriguez”
and that the inspector msheard his statenent, or that he said
“Lui s Rodriguez” by m stake.



Fl ores. When questioned about the tine frane of his visit, Garza
stated that he had been in Mexico for about two hours. \Wen asked
why it took so long to obtain |iquor and tacos, Garza then added
that he had first seen “sone friends.”

The i nspectors’ suspicions having been aroused, a drug dog
was brought to the van and alerted to the presence of cocaine.
The inspectors drilled a hole in the van and di scovered a white
powder. They then found a trapdoor to the dashboard and renoved
ten “bricks” of white powder, wapped in plastic and covered in
carbon paper. The wei ght of the packages was 9. 68 kil ograns;
after accounting for the weight of the wapping materials, the
wei ght of the white substances was 8.85 kil ograns. Sanpl es of the
white powder were sent to a Drug Enforcenent Adm nistration
(“DEA") laboratory in Dallas, Texas, for testing. The tests
confirnmed that the sanples were eighty-five percent pure powder
cocai ne.

After the cocaine was discovered in the van he was driving,
Garza was arrested. He agreed to speak with | aw enforcenent and
then offered a story different fromthat which he had provided
before. Garza stated that he had been drinking earlier in the day
wth a friend at a bar in Eagle Pass, Texas, and that he and his
friend had decided to go to a bar in Piedras Negras, Mexico, to
continue drinking there. Garza stated that after he and his

friend had been in Mexico “for a whil e, his friend asked Garza
to bring the friend’s van back into the United States.
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On March 3, 2004, a grand jury indicted Garza for possession
wth intent to distribute nore than five kilograns of a substance
or m xture containing cocaine, in violation of 21 U S C § 841,
and for inportation of nore than five kil ogranms of a substance or
m xture containing cocaine, in violation of 21 U S. C. 88 952 and
960. On Septenber 29, 2004, a jury convicted Garza on both
counts. Garza was sentenced to 121 nonths in prison on each
count, served concurrently, to be followed by five years of
supervi sed rel ease on each count, served concurrently. Garza was
al so fined $1000 for each count and a $100 speci al assessnent
fee. Garza tinely appeal ed.

1. JURI SDI CTI ON AND STANDARD OF REVI EW

This is a direct appeal froma final judgnent of the United
States District Court in a crimnal case. This court has
jurisdiction pursuant to 28 U S.C. § 1291.

Qur standard of reviewis the sane for both of Garza’'s
sufficiency of the evidence clains. Because Garza filed a notion
for acquittal at the close of all the evidence raising these
obj ections, we ask whether a reasonable jury could find that the
evi dence established the essential elenents of the crinme beyond a

reasonabl e doubt. United States v. Otega Reyna, 148 F.3d 540,

543 (5th Gr. 1998). W view the evidence in the |ight nobst
favorable to the verdict and give the governnent the benefit of

all reasonable inferences and credibility choices. United States

v. Harvard, 103 F.3d 412, 421 (5th Cr. 1997). W do so because
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“Ia] jury is free to choose anobng reasonabl e constructions of the

evidence.” United States v. Bell, 678 F.2d 547, 549 (5th G

1982).

For Garza’s claimthat the district court inproperly
admtted a receipt into evidence, we review a district court’s
decision to admt or exclude evidence for abuse of discretion.

United States v. Pace, 10 F.3d 1106, 1115 (5th Gr. 1993).

[11. DI SCUSSI ON
A Garza’ s Know edge of the Presence of Cocaine in the Van
To convict Garza of possession with intent to distribute
under 21 U. S. C. 8§ 841, the governnent nust prove beyond a
reasonabl e doubt that Garza (1) knowi ngly (2) possessed the
control |l ed substance (3) with the intent to distribute it. United

States v. Villarreal, 324 F.3d 319, 324 (5th Gr. 2003). A

conviction for the crinme of inportation of a controll ed substance
requi res proof that the defendant knowi ngly played a role in
bringing the controlled substance froma foreign country into the

United States. United States v. D az-Carreon, 915 F.2d 951, 953

(5th Gr. 1990). Thus, for either offense, the governnment nust
denonstrate that Garza had know edge that the cocai ne was hi dden
in the van he was dri ving.

Know edge of the presence of a controlled substance may
generally be inferred fromthe exercise of control over the

vehicle in which the illegal substance is concealed. United



States v. Richardson, 848 F.2d 509, 513 (5th G r. 1988). \Were

the contraband is concealed in a manner not clearly visible or
readily accessible to the defendant, however, that inference may
not be nmade, because of the possibility that another party was

using the defendant as an unwitting carrier. D az-Carreon, 915

F.2d at 954. In such a situation, proof of know edge requires
“other circunstantial evidence that is suspicious in nature or

denonstrates guilty know edge.” United States V.

Anchondo- Sandoval , 910 F.2d 1234, 1236 (5th Cr. 1990).

This court has repeatedly held that inconsistent or
i npl ausi bl e statenents by the defendant are strong evidence of a

defendant’s guilty know edge. See, e.qg., United States V.

Casilla, 20 F.3d 600, 606 (5th Cr. 1994); United States V.

G bson, 963 F.2d 708, 711 (5th Cr. 1992); D az-Carreon, 915 F. 2d

at 954-55: Anchondo- Sandoval , 910 F.2d at 1237. W have al so

stated that the value of the drugs being transported may be
probative of know edge, for it is unlikely that a person not part
of the snuggling schene woul d be entrusted with such a val uabl e

cargo. See, e.q., Villarreal, 324 F.3d at 324; United States V.

Garcia-Flores, 246 F.3d 451, 455 (5th Cr. 2001).

Applying this precedent, it is clear that there is
sufficient circunstantial evidence to support the jury’'s
conclusion that Garza was knowi ngly in possession of cocaine.

First, there were nunerous inconsistencies in Garza's statenents



to custons inspectors. Garza stated first that the owner of the
van was nanmed Luis Rodriguez, then Luis Flores. He clained that
the owner was his brother-in-law but |later stated that the owner
was his friend. Garza clained initially that he had possessed the
van for two weeks, and had been doi ng nechanical work on it.
Later, however, (Garza stated that he had just taken possession of
the van that night, after his friend asked himto drive it back
into the United States. Garza declared first that the purpose of
his trip to Mexico was to buy |liquor and tacos, then added that
he had al so net “sone friends” there, and finally clainmed that he
and a single friend had been drinking in the United States and
had decided to continue drinking in Mexico.

A nunber of Garza's statenents were al so arguably
i npl ausible. Certainly, the claimthat Garza' s friend handed over
his van for Garza to drive back to the United States strains the
bounds of plausibility. Moreover, extrinsic evidence introduced
at trial undermned Garza's final account. A Texas state police
officer testified that he stopped Garza at 8:55 p.m on the night
in question for driving a vehicle with a defective tail 1ight,
and that Garza showed no signs of intoxication. This evidence,
pl aci ng Garza uni ntoxicated in Texas at roughly 9 p.m, casts
doubt on Garza’'s claimthat “he had been drinking earlier in the
day” in Texas, before he and his friend decided to go to Mexico

to drink, which they did “for a while” before returning to Texas.



Addi tionally, the value of the contraband (estimated to be
at | east $88,500) was sufficiently high to permt the jury to
infer that the contraband woul d not have been placed in Garza’s
possessi on had he not been part of the snuggling schene. See

Villarreal, 324 F.3d at 324. “W do not consider each piece of

potential evidence separately, rather we review the evidence as a
whol e to determne its sufficiency.” Garza, 990 F.2d at 175.
Taken as a whole, the evidence is nore than sufficient to allow a
reasonable jury to conclude that Garza had know edge that the
contraband was in the van he was driving.
B. Quantity of Cocaine in Van

Garza clains that | aw enforcenent agents took sanples from
only one of the ten packages of white powder found in Garza's
van. Garza therefore argues that the DEA | aboratory’ s concl usi on
that these sanples contained cocaine is insufficient to prove
beyond a reasonabl e doubt that the remaining packages contai ned
cocai ne. W need not decide, however, whether testing sanples
fromone out of ten packages is sufficient, because there is
strong evidence that the sanples were taken fromthree out of the
t en packages.

Garza appears to rely on sections of testinony by Custons
Speci al Agent M chael Warner (“Warner”) where he stated that he
unw apped the | argest package of white powder and then sent three

sanples to the laboratory. Fromthis testinony, one could infer



that Warner took all three sanples fromthe single package that
he unw apped. In other testinony, however, Warner stated that he
sent three of the packages to the | aboratory, |eaving seven
behi nd. Kiana Ham et, the DEA chem st who exam ned the sanpl es
sent by Warner, stated that she received:
two DEA heat-seal ed evidence envel opes. One heat-seal ed
evi dence envel ope contained the | oose white powder with
the wappings. And there was another DEA heat-sealed
evi dence envel ope that contained two bricks that were
fully wapped.
This testinony inplies that Warner took one sanple fromthe
package he had opened and sent two unopened packages as the other
two sanples. The jury was entitled to credit the testinony

i ndicating that sanples were taken fromthree, rather than one,

of the ten packages. See United States v. Bell, 678 F.2d 547, 549

(5th Gr. 1982).
We have previously stated that “[r]andom sanpling is
general ly accepted as a nethod of identifying the entire

subst ance whose quantity has been neasured.” United States v.

Fitzgerald, 89 F.3d 218, 223 (5th Gr. 1996). In Fitzgerald, we

concluded that tests revealing that five of sixty-three “rocks”
consi sted of cocai ne base were sufficient evidence that the

entire quantity was cocai ne base. Id. W now hold that, in the
absence of evidence to the contrary, tests revealing that three

of ten packages contai ned cocaine are sufficient to prove that



all ten packages contained cocai ne.?
C. Adm ssion of Receipt into Evidence

Garza objects to the adm ssion into evidence of a receipt
froman Eagle Pass Auto Zone, stanped with a date of February 7,
2004, and a tine of 5:44 p.m This receipt was introduced as part
of the governnent’s efforts to establish a tine line of Garza’s
activities on February 7, 2004. Custons Special Agent Mark
Atchley (“Atchley”) testified that he found the receipt either
wth Garza' s personal effects or in the glove box of the van.
Garza argues that because Atchley could not say with certainty
that he found the receipt on Garza’'s person, the receipt could
have been | ocated in the van and coul d have been placed there by
a prior driver. If the receipt was nerely in the van, Garza
argues, “it had no evidentiary significance.” Garza therefore
clains that the district court erred by allowi ng the adm ssion of
irrel evant and confusi ng evi dence.

The general rule for admssibility, to which there are no
doubt a nultitude of exceptions, is that all relevant evidence is
adm ssible. FED. R EviD. 402. “Rel evant evidence” is defined by

Federal Rule of Evidence 401 as “evidence having any tendency to

2\W note that the jury did not need to conclude that each of
the ten packages contai ned cocaine to convict Garza. Garza was
charged with inportation of and possession of with intent to
distribute nore than five kilogranms of a substance contai ning
cocai ne. The total weight of the white powder found in the van
was 8.85 kilogranms, well over the necessary five kil ograns.
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make the exi stence of any fact that is of consequence to the
determ nation of the action nore probable or |ess probable than

it would be without the evidence.” Contrary to Garza’'s
contention, the receipt in question satisfies this standard, for
it tends to make Garza’'s presence in Eagle Pass at 5:44 p.m nore
probable, even if it does not establish that fact definitively.
Placing Garza at Eagle Pass at 5:44 p.m helps the jury to create
atinme line for Garza’'s novenents that evening to conpare with
Garza's own account of his activities.

Under Rul e 403, relevant evidence “may be excluded if its
probative value is substantially outwei ghed by the danger of
unfair prejudice, confusion of the issues, or msleading the jury

" (Garza appears to argue that the recei pt created a danger
of confusion that substantially outweighed its relevance. It is
unli kely, however, that the jury would have been confused by the
recei pt, especially since Garza had an opportunity to question
Atchley regarding its |location when Atchley found it.

Even if the district court had erred in admtting the Auto

Zone receipt into evidence, such error would be harnl ess. See

United States v. Buck, 324 F.3d 786, 790 (5th Gr. 2003) (“If the

court errs inits evidentiary ruling, the error can be excused if
it was harmess . . . . A nonconstitutional trial error is
harm ess unless it had substantial and injurious effect or

influence in determning the jury's verdict.”). Wile helpful in
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establishing a tine line of Garza’s novenents, the receipt is far
fromthe only piece of evidence tending to underm ne Garza’s
account (or accounts). Mre significant is the testinony of the
Texas state police officer that Garza was stopped in Texas at
8:55 p.m and appeared sober. Myreover, the nmultiple
i nconsi stencies and inplausibilities of Garza's stories provided
sufficient basis, even in the absence of any extrinsic evidence
regardi ng Garza's whereabouts, for the jury to conclude beyond a
reasonabl e doubt that Garza was in fact aware of the cocaine in
t he van.
| V. CONCLUSI ON
For the foregoing reasons, we AFFIRM Garza’'s conviction.

AFFI RVED.
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