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Bef ore JONES, Chief Judge, WENER, and BARKSDALE, Circuit Judges.
WENER, Circuit Judge:

This consol i dated appeal involves six defendants, each of
whom chal | enges his sentence. Al of the sentences were inposed
by the sane district judge. Def endant - Appel l ants Omar Mji a-
Huerta, Anastacio Pantoja-Arellano, Jose Andres Dehuma-Suarez,
and Antonio Cruz-Martinez were convicted of illegal re-entry
after deportation, in violation of 8 U S. C § 1326. Def endant -
Appel l ant Luis Estrada was convicted of transporting aliens, in
violation of 8 US C 8§ 1324. Def endant - Appel | ant Tabrodri ck
Deshaun Craddock was convicted of being a felon in possession of

a firearm in violation of 18 U S C 8§ 922(g)(1). O the six,

only one — Estrada — was sentenced before United States v.
Booker,! but, post-Booker, his case was renmanded for re-
sent enci ng. All  the sentences were inposed between early

Decenber 2005 and early February 2006

Although nothing in the governnent’s pre-sent enci ng
subm ssions or the probation officers’ Pre-Sentence |Investigation
Reports (“PSR’) recommended or nentioned any grounds for

sentenci ng departures or variances, the district court in each

1 543 U.S. 220 (2005).



case —w thout providing pre-sentencing notice of its intent to
do so — inposed a non-Quidelines sentence greater than the

Cui del i nes range i ndicated. Finding Burns v. United States? and

the plain |anguage of Federal Rule of Crimnal Procedure 32(h)
i napplicable to post-Booker sentences at variance wth the
Guidelines,® we conclude that, post-Booker, a sentencing court

need not provide pre-sentencing notice of its sua sponte

intention to inpose a non-Qiidelines sentence and affirm the
district court in all respects.

| . EACTS AND PROCEEDI NGS

A. Omr Meji a-Huerta

Mejia-Huerta was indicted for a single count of illegal re-
entry after deportation.* He pleaded guilty pursuant to a plea
agreenent. Prior to sentencing, the probation officer prepared a

PSR, which cal culated Mejia-Huerta s advisory Cuidelines range at

2 501 U.S. 129 (1991).

3 Rule 32(h) states:

Before the court nmay depart from the applicable
sentenci ng range on a ground not identified for departure
either in the presentence report or in a party’'s
prehearing subm ssion, the court nust give the parties
reasonable notice that it 1is contenplating such a
departure. The notice nust specify any ground on which
the court is contenplating a departure.

Fed. R Crim Proc. 32(h).

“8 U S C § 1326.



9 to 15 nonths inprisonnent.

The district court sentenced Mjia-Huerta to a non-
Gui delines sentence of 36 nonths inprisonnent followed by three
years supervised released. Before inposing the sentence and
after considering the sentencing objectives of 18 U S C 8§
3553(a), the district court stated that Mejia-Huerta s extensive
crimnal history, disrespect for the laws of the United States,
and threat to public safety warranted an “upward variance.”®
Prior to sentencing, neither the district court nor the PSR, or
any pre-sentencing subm ssion by the governnent, indicated the
possibility of or reasoning behind the inposition of a non-
Gui del i nes sentence. Mejia-Huerta did not object to the
sentence, but tinely filed a notice of appeal.

B. Anast aci o Pant oj a- Arel |l ano

Pant oj a- Arell ano was indicted for a single count of illega
re-entry after deportation.?® He pleaded gquilty pursuant to a
pl ea agreenent. Prior to sentencing, the probation officer

prepared a PSR, which calculated Pantoja-Arellano’ s advisory

° Mejia-Huerta had two prior convictions for driving while
i ntoxi cated, two prior convictions for inproper entry by anill egal
alien, a single conviction for interfering with public duties of
Emergency Medical Services officials, and arrests for nmaking a
false claimof U S. citizenship, possession and use of an inhal ant,
driving while intoxicated, evading arrest, and tanpering with a
gover nnent docunent.

°ld.



Guidelines range at 33 to 41 nonths inprisonnent.

The district court sentenced Pantoja-Arellano to a non-
Gui delines sentence of 96 nonths inprisonnment followed by three
years supervised released. Before inposing the sentence and
after considering the sentencing objectives of 8§ 3553(a), the
district court stated that Pantoja-Arellano’ s extensive crimna
hi story, disrespect for the laws of the United States, and threat
to public safety warranted an “upward variance.”’ Prior to
sentencing, neither the district court nor the PSR, or any pre-
sentencing subm ssion by the governnent, indicated the
possibility of or reasoning behind the inposition of a non-
Gui del i nes sent ence.

At the conclusion of the sentencing hearing, Pantoja-
Arell ano’ s counsel objected to the upward variance and asked the
district court if it preferred to consider the objection by ora
argunent at present or subsequently in witing. The district
court advised Pantoja-Arellano to file a subsequent witten

obj ecti on.

" Pantoja-Arellano had three prior convictions for driving
whil e i ntoxicated, two prior convictions for illegal re-entry, two
prior convictions for aiding and abetting transportation of ill egal
aliens, two prior convictions for assaults causing bodily injury to
famly nenbers, a single prior drug offense conviction, and
addi tional convictions that were not specifically identified by the
district court at sentencing.



In the post-sentencing witten objection, Pantoja-Arellano’s
counsel conplained that the district court erred in failing to
give him notice of its intent to nake a variance; that the
variance did not conply with 8 4A1.3 of United States Sentencing
Quidelines (“U. S.S.G"); and that the sentence was unreasonable.
The district court denied the notion and stated that, even if it
were to grant the notion and resentence Pantoja-Arellano, it
woul d i npose the sanme sentence. Pantoja-Arellano tinely filed a
noti ce of appeal.

C. Jose Andres Dehunm- Suar ez

Dehuma- Suarez was indicted for a single count of illegal re-
entry after deportation, to which he pleaded guilty pursuant to a
pl ea agreenent.? Prior to sentencing, the probation officer
prepared a PSR, which calculated Dehuma-Suarez’s advisory
Guidelines range at 21 to 27 nonths inprisonnent.

The district court sentenced Dehunma-Suarez to a non-
Cui del i nes sentence of 120 nonths inprisonnent followed by three
years supervised released. Before inposing the sentence and
after considering the sentencing objectives of § 3553(a), the
district court stated that Dehuma-Suarez’s extensive crim nal

hi story, disrespect for the laws of the United States, and threat




to public safety warranted an “upward variance.”® Prior to
sentencing, neither the district court nor the PSR, or any pre-
sentencing subm ssion by the governnent, indicated the
possibility of or reasoning behind the inposition of a non-
Gui del i nes sent ence.

Despite not voicing an objection at the sentencing hearing,
Dehuma- Suarez filed a post-sentencing objection to the upward
variance |ater that day, nmeking the sanme clains as Pantoja-
Arellano. In response, the district court denied the notion and
stated the sane observation that it had nmde in Pantoja-
Arellano’s case: it would inpose the sane sentence, even if
Dehuma- Suarez’s notion was neritorious. Dehuma- Suarez tinely
filed a notice of appeal.

D. Antonio Cruz-Marti nez

Cruz-Martinez was indicted for a single count of illegal re-
entry after deportation, and pleaded guilty pursuant to a plea
agreenent.!® Prior to sentencing, the probation officer prepared
a PSR, which calculated Cruz-Martinez’s advisory Quidelines range

at 21 to 27 nonths inprisonnent.

® Dehuma- Suarez had four prior convictions for driving while
i ntoxi cated and a single conviction for assault on a peace offi cer,
and was arrested and charged with sexual assault of a 14-year-old
female child. |In addition, Dehuna-Suarez had been deported tw ce
and subsequently re-entered the United States both tines.

0] d.



The district court sentenced Cruz-Martinez to a non-
Gui del i nes sentence of 60 nonths inprisonnent followed by three
years supervised released. Before inposing the sentence, the
district court stated as it had in the other cases consolidated
wth this one, that, after considering the sentencing objectives
of 8§ 3553(a), Cruz-Martinez’'s extensive crimnal hi st ory,
di srespect for the laws of the United States, and threat to
public safety warranted an “upward variance.”?! Prior to
sentencing, neither the district court nor the PSR, or any pre-
sentencing subm ssion by the governnent, indicated the
possibility of or reasoning behind the inposition of a non-
Gui del i nes sent ence.

At the conclusion of the sentencing hearing, Cruz-Martinez’' s
counsel objected to the upward variance and asked the district
court if it preferred to consider the objection by oral argunent
at present or subsequently in witing. The district court
advi sed Cruz-Martinez to file a subsequent witten objection.

In the post-sentencing witten objection, Cruz-Martinez’'s

counsel objected to the upward variance for the sane reasons

1 Cruz-Martinez had two prior convictions for driving while
i ntoxicated, a single prior conviction for assault causing bodily
injury, which was commtted on his wife and children, and three
prior illegal re-entries into the United States. During one
incident of driving while intoxicated, Cruz-Martinez had an
unrestrained 7-nonth-old child in the vehicle with him

9



espoused by Pantoj a-Arellano and Dehuma- Suarez. Making the sane
observations as it had in those cases, the district court denied
the notion and stated that it would inpose the sane sentence,
even if Cruz-Martinez's notion was neritorious. Cruz-Martinez
tinely filed a notice of appeal.

E. Lui s Estrada

Estrada was indicted for a single count of transporting
illegal aliens.' He pleaded guilty pursuant to a plea agreenent
and was sentenced pre-Booker. On appeal, we vacated his sentence
for Booker error and remanded.

Prior to resentencing, the probation officer prepared a PSR
whi ch cal cul ated Estrada’s advisory Cuidelines range at 33 to 41
mont hs i nprisonnent. The district court |owered Estrada’s
Guidelines range after sustaining an objection to a two-point
enhancenent . As a result, Estrada’s Cuidelines range was 27 to
33 nonths inprisonnent. The district court neverthel ess
resentenced Estrada to a non-Quidelines sentence of 41 nonths
i nprisonnment followed by three years supervised release. Before
inposing the sentence and after considering the sentencing

obj ectives of § 3553(a), the district court stated that Estrada’s

12 | d. § 1324(a) (1) (A) (ii).

13 United States v. Estrada, 153 F. App’ x 265, 266-67 (5th Gr
2005) .
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di srespect for the laws of the United States and threat to public
safety warranted an “upward variance.”? Prior to sentencing,
neither the district court nor the PSR, or any pre-sentencing
subm ssion by the governnent, indicated the possibility of or
reasoning behind the inposition of a non-Quiidelines sentence.
Estrada did not object to the sentence, but did tinely file a
noti ce of appeal.

F. Tabrodri ck Deshaun Craddock

Craddock was indicted for a single count of being a felon in
possession of a firearm?® He pleaded guilty pursuant to a plea
agreenent. Prior to sentencing, the probation officer prepared a
PSR, which cal cul ated Craddock’s advisory Cuidelines range at 21
to 27 nonths inprisonnent.

The district court sentenced Craddock to a non-Cuidelines
sentence of 60 nonths inprisonnment followed by three years
supervi sed rel eased. Before inposing the sentence and after
considering the sentencing objectives of § 3553(a), the district
court stated that Craddock’s history of violent crimnal

behavior, his threat to public safety, the need to provide

14 Estrada was transporting 17 illegal aliens in his vehicle
and hi s co-defendant was transporting 10 additional illegal aliens
in his vehicle. The district court concluded that these facts

al one justified the upward vari ance.
1518 U.S.C. § 922(9)(1).
11



adequat e punishnent, and the need to pronote respect for the |aw
warranted an “upward variance.”!® Prior to sentencing, neither
the district court nor the PSR, or any pre-sentencing subm ssion
by the governnment indicated the possibility of or reasoning
behi nd the inposition of a non-Cuidelines sentence. Craddock did
not object to the sentence, but did tinely file a notice of
appeal .

1. LAWAND ANALYSI S

On  appeal, al | six defendants assert two identical
argunents: (1) The district court erred when it failed to provide

pre-sentencing notice of its sua sponte intention to inpose a

non- Gui del i nes sentence, thereby violating Burns and Rule 32(h);
and (2) the district court erred when it failed to follow the
sentencing nethodology set forth in US S G § 4Al 3. I n

addition, Mejia-Huerta, Pantoja-Arellano, Dehuna-Suarez, and

6 Craddock had prior convictions for assault in which he
assaulted his nother and two younger siblings (ages twelve and
thirteen, respectively), evading arrest, and unauthorized use of a
nmot or vehicle, in which he I ed | aw enforcenent officers on a chase
t hr oughout Lubbock, Texas and was only apprehended after crashing
the vehicle into a utility pole. Furthernore, during the occasion
of one of Craddock’s arrests, |aw enforcenment officers entered the
residence where Craddock was |ocated and observed Craddock
brandi shing a pistol. Craddock charged the officers, engaging in
a fight with one of them Craddock continued to fight with this
officer until subdued by a taser. In addition, an analysis of
spent rounds from the pistol in Craddock’s possession indicated
that it had been used one week earlier in a home-invasion robbery.

12



Cruz-Martinez contend that the district court erroneously treated
each of their prior aggravated felony convictions as sentence-
enhancing factors, rather than as substantive el enents pursuant
to 8 U S.C 8§ 1326(hb).

The governnent agrees with the defendants that the district
court was required by the rationale of Burns and Rule 32(h) to

provide pre-sentencing notice of its sua sponte intention to

i npose a non- Qui delines sentence. The governnent contends that
this notice wll insure a nore focused and adversari al
proceedi ng, and will avoid any due process inplications.

Notw thstanding its position, the governnent asserts that
the district court’s failure to provide pre-sentencing notice of

its sua sponte intention to inpose a non-Cui delines sentence does

not constitute reversible error. As to Pantoja-Arellano, Dehuma-
Suarez, and Cruz-Martinez, the governnent asserts that our review
is for harm ess error and, because the district court explicitly
acknow edged that, even if it had provided pre-sentencing notice

of its sua sponte intention to inpose a non-Cuidelines sentence,

it would have inposed the sane sentence, any error was harnl ess.
As to Mejia-Huerta, Estrada, and Craddock, the governnent
contends that review is for plain error and, because there is no
bi ndi ng, pre-existing law on this issue, any error was not plain.

A. St andard of Revi ew

13



Havi ng tinmely obj ect ed, Pant oj a- Arel | ano’ s, Dehuna-
Suarez’s,! and Cruz-Martinez's clains are reviewed for harnl ess
error. 18 Under harmless error review, “[alny error, defect,
irregularity, or variance that does not affect substantial rights
must be disregarded.”? An error affects substantial rights if
it affects the outcone of the trial proceedings; conversely, an
error is harmess if it does not affect the outcone of the
district court proceedings.? A sentencing error wll Dbe
considered harmess if the governnent can establish beyond a
reasonabl e doubt that the district court would have inposed the
sane sentence absent the error.?

In contrast, we review the clainms of Mjia-Huerta, Estrada,

and Craddock for plain error, as they failed tinely to object to

1t is questionable whether Dehuma-Suarez tinely raised an
objection to his sentence, thus inplicating the standard of review
we apply to his claim Dehuma- Suarez failed to raise a
cont enpor aneous obj ection during his sentencing hearing, but filed
a witten objection |later that sane day. Hi s actions may not have
been sufficient to constitute a tinely objection, but because his
claimfails under both harmess error and plain error review we
need not reach this issue. Instead, we wll revi ew Dehuma- Suarez’s
cl ai munder the nore | enient harm ess error standard.

8 United States v. Walters, 418 F. 3d 461, 463 (5th G r. 2005).

1 Fed. R Cim Proc. 52(a).

20 United States v. Akpan, 407 F.3d 360, 377 (5th G r. 2005).

2l United States v. Pineiro, 410 F. 3d 282, 286 (5th Cir. 2005).

14



the district court.? Under plain error review, we may exercise
our discretion to correct a defendant’s sentence if there is: (1)
an error; (2) that is plain; (3) that affects substantial rights;
and (4) that seriously affects the fairness, integrity, or public
reput ation of judicial proceedings.?

B. Merits

i Rul e 32(h) and Burns

Rul e 32(h) was a legislative response to the Suprene Court’s
decision in Burns. There, the Suprenme Court held that an earlier
version of Rule 32 required a sentencing court to give parties

reasonabl e notice of its intention to depart upwardly sua sponte

fromthe appropriate Cuidelines range, if the grounds for such a

departure were not identified in either the PSR or a pre-

22 United States v. Vargas-Garcia, 434 F.3d 345, 347 (5th Gr
2005), cert. denied, 126 S. Ct. 1894 (2006). Estrada contends that
his claim should be reviewed for harmess error as he properly
objected to the inposition of his sentence. W disagree. At the
conclusion of Estrada’s sentencing, Estrada's counsel stated,

“IWith the Court’s permssion, |I'll file a witten objection on
the notice requirenent.” Not hing nore was said concerning the
district court’s alleged error. In response, the district court

approved Estrada’ s proposed procedure. Estrada, however, failedto
file his proposed witten objection. Estrada's counsel’s single
statenent was sinply insufficient to preserve Estrada’s objection.
It did not adequately provide the district court with the substance
of the objection or an opportunity to cure the perceived error.
Thus, Estrada’s claimis reviewed for plain error.

2 United States v. Lewis, 412 F.3d 614, 616 (5th Cir. 2005).

15



sentenci ng subm ssion by the governnment.?* The Court concl uded
that, to give effect to a defendant’s right “to conment upon the
probation officer’s determnation and on other matters relating
to the appropriate sentence,” advance notice was a prerequisite
to a departure.?® O herwi se, reasoned the Court, a litigant
would unfairly have (1) to engage in an incoherent comment and
defense at sentencing; (2) in a pre-sentencing filing, to waste
| arge amounts of tinme guessing when or on what grounds a court

m ght depart sua sponte; or (3) to suggest reluctantly a

departure possibility to the sentencing court in a pre-sentencing
filing, only for the purpose of rebutting the possible departure
grounds.? Rule 32(h) has essentially codified the holding of
Burns.

Before United States v. Booker, sentencing courts were

conpelled to inpose sentences that fell wthin the sentencing
ranges assigned by the Quidelines, unless a specified exception

exi sted.?” Wen a sentencing court found such an exception and

24 501 U.S. at 138-39.

% |d. This right was codified in Rule 32(a)(1) at the tine
of Burns, but is now codified in Rule 32(i)(1).

2% 1d. at 136-37. The Court also expressed concern wth

whether a lack of notice under Rule 32 would violate the Due
Process ( ause. ld. at 138.

27 543 U.S. at 259.

16



exercised its Jlimted discretion to sentence outside the
appl i cabl e Guidelines range, the court was said to be engaging in
a “departure” from the Quidelines.?8 Thus, pre-Booker, a
sentencing court would either inpose a sentence wthin the
properly calculated Guidelines range or inpose a Cuidelines
sentence that included an upward or downward departure.

Since Booker, sentencing courts have had a third sentencing
option — a non-Cuidelines sentence. ?° Under the post-Booker
advisory CQuidelines regine, a sentencing court nmay inpose a
sentence either higher or lower than —at variance with —the
appropri ate Quidelines range.?* Before doing so, however, the
sentencing court mnust calculate the correct GCuidelines range,
consider it as advisory, and use it as a frane of reference.?
If the sentencing court chooses to inpose a non-Qiidelines
sentence, its reasons for doing so nust be consistent wth the

factors enunerated in § 3553(a).?* Thus, post-Booker, a

2 United States v. Smith, 440 F.3d 704, 707 (5th Cr. 2006).

2 United States v. Mires, 402 F.3d 511, 519 n.7 (5th Cir.
2005), cert. denied, 126 S. C. 43 (2005).

% Smith, 440 F.3d at 707.

31 United States v. Angel es- Mendoza, 407 F.3d 742, 746 (5th
Gir. 2005).

32.Smith, 440 F.3d at 707. Section 3553(a)’s factors include:
the defendant’s of fense  conduct, per sonal hi st ory, and
characteristics; the need for the sentence to reflect the

17



sentencing court may inpose a non-Cuidelines sentence, i.e., a
“variance”, but not a “departure,” if it calculates the proper
sentencing range and references the broad array of factors set
forth in 8§ 3553(a).

Since Booker, an incongruent pattern of caselaw has
devel oped anong those federal circuits that have considered
whet her Burns or Rule 32(h) continue to apply to non-Cuidelines
sent ences. The Third,* Seventh,3* and Eighth®*® Circuits have

answered in the negative; the Second,® Fourth,3 N nth,3® and

seriousness of the offense, to pronote respect for the law, to
provi de just punishnent, to afford adequate deterrence to crim nal
conduct, to protect the public, and to rehabilitate the defendant;
t he ki nds of sentences avail abl e; the advi sory Cui del i nes range and
policy statenents; the need to avoid unwarranted sentencing
disparities; and the need to provide restitution.

3% United States v. Vanpire Nation, 451 F.3d 189, 195-98 (3d
Cr. 2006), cert. denied, 127 S. C. 424 (2006).

3 United States v. Walker, 447 F.3d 999, 1005-07 (7th Cir.
2006), cert. denied 127 S. Ct. 314 (2006).

% United States v. Egenberger, 424 F.3d 803, 805-06 (8th Cir
2005), cert. denied 126 S. Ct. 1106 (2006).

% United States v. Anati, 457 F.3d 233, 236-38 (2d Cr. 2006).

3" United States v. Davenport, 445 F.3d 366, 371 (4th Cr.
2006) .

3% United States v. Evans-Martinez, 448 F.3d 1163, 1167 (9th
Gir. 2006).

18



Tenth® Circuits have answered in the affirmative. In an
unpubl i shed and thus non-binding opinion, we have previously
determ ned that a sentencing court’s failure to provide notice of
its intention to inpose a non-CQuidelines sentence post-Booker
does not constitute plain error, but we have expressly declined
to rule on whether such failure constitutes error.? W now
enter the fray, agreeing with the bare mnority anong the
circuits that have addressed the issue and thereby bringing the
circuit split on this issue into equipoise.

W first note that the plain |anguage of Rule 32(h) limts

its application to departures. It contains no |anguage even

hinting that it mght apply elsewhere. W conclude that we are

bound to hold that Rule 32(h) applies to departures only and not

to variances fromthe Cuidelines.

In addition, as Booker has rendered the Quidelines purely
advi sory, the concerns that precipitated the Court’s decision in
Burns are no longer viable. Sentencing post-Booker is a heavily

di scretionary exercise. Sentencing courts need only consider the

% United States v. Dozier, 444 F.3d 1215, 1217-18 (10th GCr
2006) .

4 United States v. Dean, No. 05-51015, 2006 W. 3005546, at *2
(5th Gr. Cct. 23, 2006); cf. United States v. Mateo, 179 F. App’ X
64, 65 (1st Cir. 2006); United States v. Pettus, 166 F. App’ x 532,
534 (2d Cir. 2006); United States v. Simmerer, 156 F. App’ x 124, 128
(11th G r. 2005), cert. denied 126 S. C. 1599 (2006).
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Quidelines as informative and mnust consult the full host of
factors set forth in § 3553(a) before rendering a reasonabl e non-
Cui del i nes sent ence. These factors are known (or knowable) by
the parties prior to sentencing, thus putting the litigants on
notice that a sentencing court has discretion to consider any of
t hese factors. This know edge elimnates the elenent of unfair
surprise, the concern that defense counsel will waste tine with a
pre-sentencing filing, the possibility that defense counsel wll
unwittingly provide the sentencing court with a grounds for
departure, and the worry of possibly underm ning the adversari al
process, that perneate Burns, thus negating its application to
non- Gui del i nes sent ences.

Here, each defendant had know edge of the facts of his case
on which the district court would rely in applying the 8 3553(a)
factors. The district court correctly cal culated the sentencing
ranges and, after considering the 8 3553(a) factors, exercised
its discretion to inpose non-Cuidelines sentences. This is not
an instance when the sentencing court unexpectedly departed from
a binding Cuidelines range. Rather, the district court
predictably did what any district court is enpowered to do post-
Booker . If we were to conclude that the advance notice
requi renment of Rule 32(h) applies to non-Cuidelines sentences, we

would re-elevate the CQuidelines to a position it no |onger

20



enj oys. # Thus, we conclude that sentencing courts are not

required to give pre-sentencing notice of their sua sponte

intention to inpose a non-Qiidelines sentence, regardless of the
pr e- Booker pronouncenents of Burns and Rule 32(h).

ii. USS G 8§ 4A1.3

Pursuant to U S.S.G § 4Al1.3(a)(1), a sentencing court may
i npose an upward departure “[i]f reliable information indicates
that the defendant’s crimnal history category substantially
under-represents the seriousness of the defendant’s crimnal
history or the likelihood that the defendant will commt other
crinmes.” In the event that the sentencing court decides to
depart, it is to follow the nethod for calculating the extent of
the departure set forth in 88 4Al.3(a)(4)(A) and (B)

Here, the defendants argue that their sentences were
unr easonabl e because the district court failed to conply with or
consult the nethodology established in 8§ 4A1.3.%4 As each
sentence was a variance and not a departure, we disagree.

W note initially that the district court’s decisions to

i npose non-Cui delines sentences were not based exclusively on

4l See Vanpire Nation, 451 F.3d at 196.

42 On appeal, the Defendant-Appellants did not assert that
their respective sentences were unreasonable in and of thensel ves,
but instead only challenged the reasonabl eness of the sentences
based on the district court’s failure to consult and conply with §
4A1. 3.

21



unrepresentative crimnal histories. Rather, they were based on
a nunber of § 3553(a) factors, including extensive crimnal
history, the need to pronote respect for |aw, deterrence of
future crimnal conduct, and the need to protect the public. W

reiterate for enphasis that 8 4A1.3 applies only to departures —

based on unrepresentative crimnal history — not to variances.
Thus, fromthe outset, the defendants’ argunent fails.
Furthernore, the defendants conpletely skirt our test for
determ ning the reasonabl eness of a non-Quiidelines sentence. W
have established that a non-Cuidelines sentence is unreasonable
when it (1) does not account for a factor that should have
received significant weight, (2) gives significant weight to an
irrelevant or inproper factor, or (3) represents a clear error of
judgnent in balancing the sentencing factors.?® Here, the
def endants do not argue that the district court short-changed a
particul ar factor, over-enphasized another, or erred in bal ancing
multiple factors. |Instead, the defendants disregard our casel aw
and rely on a single, inapposite Seventh Crcuit case to argue
that the sentencer’s failure to conduct the calculus of 8§ 4Al.3

renders a non- Gui del i nes sentence per_se unreasonabl e.

4 Smith, 440 F.3d at 708.

4 United States v. Castro-Juarez, 425 F.3d 430 (7th Cir.
2005) .
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In sinplest ternms, the district court in the six cases
consol i dated here on appeal (1) calculated the proper Guidelines
ranges, (2) considered nultiple 8§ 3553(a) factors, (3) explained
its reasons for inposing non-Quidelines sentences, and (4)
i nposed non-Cuidelines sentences that we conclude are not
unreasonable. W hold that the district court commtted no error
in calculating and inposing the defendants’ sent ences.
Therefore, defendants’ no-pre-sentencing-notice claimfails under
either of the applicable standards of review

iii. 8 US. C 8§ 1326(b)

Finally, four of +the six defendants contend that the
district court inappropriately treated their prior aggravated
fel ony convictions as sentence enhancenents, rather than as an
el ement of their offenses under 8 U S. C 8 1326(b). As this

argunent is foreclosed by Al nendarez-Torres v. United States,?®

it fails.
I11. CONCLUSI ON
In the post-Booker world of advisory CGuidelines, all parties
are on notice that, after considering the sentencing factors of §
3553(a), a sentencing court has the discretion to inpose a non-

CGui del i nes sent ence. St at ed differently, parties are

4 523 U.S. 224, 235 (1998); see United States v. Alvarado-
Her nandez, 465 F.3d 188, 190 n.2 (5th G r. 2006).
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conclusively presuned to have pre-sentencing know edge of these
factors. Thus, no party is unfairly prejudiced by the inposition
of a non-CQuidelines sentence based on a sentencing court’s sua
sponte consideration and application of 8 3553(a). Accordingly,
the unfair surprise and other concerns sought to be renedied by
Burns and Rule 32(h) is no longer a legitimte concern and no
| onger necessitates that a sentencing court provide pre-
sentencing notice of its intention to inpose a non-Quidelines

sent ence sua sponte.

Based on the applicable |aw and our extensive review of the
parties’ briefs and the records of the cases consolidated in this
appeal, we hold that (1) the district court was not required to

provide pre-sentencing notice of its sua sponte intention to

inpose a non-Qiidelines sentence; (2) the district court’s
failure to follow the nethodology of US S G § 4A1.3 did not
constitute error; and (3) the defendants’ § 1326(b) clains are
non-neritorious. W therefore affirmthe sentence inposed by the
district court in each of these six consolidated cases.

AFFI RVED
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