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Plaintiff-Appellant Philip Lawence, a Major in the United
States Marine Corps Reserve (“Reserve”), appeals the district
court’s dismssal of his defamation action against Defendant-
Appellee Charles Davis, a Lieutenant Colonel in the Reserve.
Law ence’s claimfor noney danages inplicates testinony that Davis
provided to a mlitary Board of Inquiry (“BO”). The action was
filed in state court in Louisiana, then renoved to federal court

under 28 U.S.C. 88 1442 and 1442a. Recent subm ssi ons show t hat,

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



al though the BO’'s recommendation has been acted on since this
appeal was filed and briefed, at least two potential additiona
steps remain before the mlitary admnistrative renedies in this
matter are conpletely exhausted and the decision of the ultimte
mlitary authority is final, executory, and subject to no further
appeal s.
l.

In light of the action that was pending in the mlitary forum

at the tine, the district court dism ssed Lawence’s action w thout

prejudi ce under the abstention doctrine of Younger v. Harris, 401

US 37, 43-44 (1971). See Schlesinger v. Councilman, 420 U S

738, 754, 761 (1975) (Younger precluded injunction against mlitary
proceedi ng). Younger does not apply to actions such as Law ence’s,

however, in which only nonetary danmages are sought. Al exander V.

|l eyoub, 62 F.3d 709, 713 (5th G r. 1995). Moreover, even if
Younger had been applicable, a stay rather than a dism ssal would
have been proper because the mlitary forum cannot award Law ence
the noney damages that he seeks in the action now pending in

federal court. See Deakins v. Mnaghan, 484 U.S. 193, 202 (1988);

Ballard v. WIson, 856 F.2d 1568, 1571-72 (5th GCr. 1988).

Di sm ssal was thus inproper.
.
As Davis argues on appeal, the district court could have

abst ai ned pursuant to Colorado River Water Conservation Dist. v.

United States, 424 U. S. 800, 817 (1976). In Colorado River, the
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Suprene Court recogni zed that a federal court’s decision to decline
to exerciseits jurisdiction can “rest on considerations of ‘[wise
judicial adm nistration, giving regard to conservation of judici al
resources and conprehensive disposition of litigation.”” 1d.

(citation omtted); see also Mbses H Cone Menmi| Hosp. v. Mercury

Const. Corp., 460 U.S. 1, 14, 15 (1983); Allen v. lLouisiana State

Bd. of Dentistry, 835 F.2d 100, 105 (5th Gr. 1988). W therefore

vacate the district court’s judgnment of dism ssal and renmand the
case to that court with instructions to stay the proceedi ngs until
the ultimte decision of the Secretary of +the Navy (“the
Secretary”), based on recommendations of the BO, is final,
executory, and no | onger appeal abl e.

Factors supporting our decision to order a stay include: (1)
The BO'’'s deliberations began and proceeded before the instant
action was filed, al bei t addi ti onal admnistrative steps

potentially remain to be taken there, see Colorado River, 424 U S.

at 817; (2) the Secretary’s final, executory decision m ght obviate
federal court action, or the results in federal court mght be
inconsistent with those in the mlitary proceedings, see id.;

Schl esi nger, 420 U. S. at 756-57; (3) the timng of the filing of

t he defamati on action —a nere five days after Davis testified —
and Lawrence’ s evident hostility toward Davis support an inference
that Lawence filed the defamation action against Davis with a
vexati ous purpose, see Allen, 835 F.2d at 105; (4) traditional
exhaustion principles favor exhaustion of mlitary renedies prior
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to proceeding with court action, see Schlesinger, 420 U. S. at 756-

57; Von Hoffburg v. Al exander, 615 F.2d 633, 641 (5th Gr. 1980);

(5) under Louisiana law, a defamation claim based on occurrences
during litigation, such as witness testinony, “does not arise until

the termnation of the particular action,” Young v. Cty of New

Oleans, 751 F.2d 794, 801 (5th Cr. 1985); and (6) a stay is

perm ssi bl e under Colorado River. See Allen, 835 F.2d at 103, 105.

L1l
For the foregoing reasons, the district court’s judgnent of
dism ssal is VACATED and this case is REMANDED with directions to
STAY t he proceedings in that court pending final resolution of al

mlitary proceedi ngs.



