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Jerry Lee Massey appeals from his conviction for possession
wWth intent to distribute nore than 100 kil ograns of cocaine, in
violation of 21 U.S.C. § 841(a)(1) & (b)(1)(A).

Massey argues that the Governnment was bound to prove as an
el emrent of the offense that he knew the drug quantity of the
control |l ed substance. However, we are not convinced that either
the indictnent nor the jury charge, when read as a whole and in the

context of the trial, required the jury to find know edge of drug

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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quantity as an elenent of the offense under 21 U S. C. § 841. See

United States v. Ganez- Gonzal ez, 319 F. 3d 695, 700 (5th G r. 2003).

Massey additionally argues that the evidence was i nsufficient
to prove that he knowi ngly possessed wwth intent to distribute nore
than 100 kil ograns of nmarijuana. Massey failed to nove for a
judgnent of acquittal at the close of all evidence. Accordingly,
“review is limted to determning whether there was a nanifest
m scarriage of justice, that is, whether the record is devoid of

evidence pointing to guilt.” United States v. Delgado, 256 F.3d

264, 274 (5th CGr. 2001) (citations and internal quotations marks
omtted).

Massey readily adm ts that he know ngly possessed a controll ed
substance with the intent to distribute it. H's contention that
t he evidence was insufficient to prove his know ng possession of a
particular quantity is m sguided: know edge of quantity is not an
el ement of an of fense under
8§ 841(a) and was not nmade the law of the case in this instance

Ganez- Gonzal ez, 319 F. 3d at 700.

Massey also asserts that the district court inproperly
permtted the Governnent to argue that the jury could consider
incidents not alleged in the indictnment to determ ne whet her Massey
possessed with intent to distribute nore than 100 kil ograns of
marijuana. Any error was not prejudicial. The court specifically
charged the jury not to consider such extraneous evidence.

Mor eover, the strength of the evidence i n support of Massey’s guilt
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was overwhel m ng. Thus, Massey has not established that the
chal | enged statenents constituted i nproper remarks that prejudiced

his substantive rights. United States v. Minoz, 150 F. 3d 401, 414-

15 (5th Gr. 1998). AFFI RVED.



