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PER CURI AM *

Cinton Dillard, Texas prisoner # 769921, noves this court for
a certificate of appealability (COA) to appeal the denial of a FED.
R QGv. P. 60(b) nmotion. Dillardinitially filed a 28 U.S.C. § 2254
petition in 2004 challenging his 1996 nurder conviction. The
district court dismssed the petition as barred by the one-year
[imtations period of 28 U.S.C. § 2244(d). Dillard then filed his
Rul e 60(b) motion for relief from the judgnent dismssing his 8§

2254 petition as tine-barred.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Dillard did not attenpt to use his Rule 60(b) notion to add a
new habeas claimor to attack the federal court’s resolution of a
claimon the nerits; he instead challenged the district court’s
determ nation that his § 2254 petition should be dism ssed as tine
barred. Therefore, as Dillard argues, a COA is not necessary, and
this court has jurisdiction to consider the argunents presented in

his Rule 60(b) notion. See Gonzalez v. Croshby, 545 U. S. 524, 532

& n.4 (2005); Dunn v. Cockrell, 302 F.3d 491, 492 & n.1 (5th Cr

2002); 28 U.S.C. 8§ 2253(c)(1). Accordingly, the notion for a COA
i s denied as unnecessary.

Dillard contends that he is entitled to relief from the
j udgnent because the district court, in determning that his 8
2254 petition should be dismssed as tine-barred, rendered its
judgnent in a nmanner inconsistent wth due process, and in
violation of 28 U S.C. § 2243. He notes that the district court
di sm ssed his § 2254 petition on its own notion.

Al t hough the district court did not provide “fair notice and
an opportunity for the parties to present their positions,” Day v.
McDonough, 126 S. Ct. 1675, 1684 (2006), prior to dismssing the §
2254 petition as tine-barred, the record reflects that Dillard
utilized a FED. R Qv. P. 59(e) to challenge the district court’s
ruling and to fully address the limtations issue. Dillard has not
shown that the district court abused its discretion in denying his

Rul e 60(b) notion. See Warfield v. Byron, 436 F.3d 551, 555 (5th
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Cir. 2006); Simmopns v. Reliance Standard Life Ins. Co. of Texas,

310 F.3d 865, 870 n.4 (5th Cr. 2002).

Dillard al so contends that heis entitled to Rule 60(b) relief
because the district court, in denying his Rule 59(e) notion,
i naccurately characterized his constitutional challenges to the
one-year limtations period of 28 U.S.C. § 2244(d) as “forecl osed.”
Even if the creative constitutional argunents raised by Dillard had
not been directly foreclosed by previous decisions, Dillard has
failed to show that the district court’s denial of his Rule 60(b)

nmoti on was an abuse of discretion. See Warfield, 436 F.3d at 555;

Seven Elves, Inc. v. Eskenazi, 635 F.2d 396, 402 (5th Gr. 1981).

AFFI RVED.



