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PRADO, G rcuit Judge:

Cook Children’s Medical Center appeals the district court’s
grant of summary judgnent and award of nediation costs in favor
of the defendants. For the reasons that follow, we AFFIRMthe
district court’s order granting sunmary judgnment and VACATE the

award of nediation fees as taxable costs under 28 U. S.C. 8 1920.



| . BACKGROUND
A Fact ual Background

David G Mller (“M. MIller”) began his enploynent with
Creative Education Inc., a conpany affiliated with General
Consol i dat ed Managenent, Inc. (“Ceneral Consolidated”), in
Sept enber 2000. General Consolidated has a welfare benefit plan
governed by the Enpl oyee Retirenent |Incone Security Act of 1974
(“ERISA”), 29 U S.C. 88 1001-1461, which provides nedical and
ot her benefits to its enployees and their beneficiaries.

On January 16, 2002, M. MIler asked General Consolidated
to add his son, David C. Mller (“David’), as a covered dependent
under General Consolidated’ s ERI SA plan, which at that tine was
i nsured through Aetna US Healthcare. David was born on Novenber
29, 2001, with congenital heart defects and other disabilities.

In early 2002, General Consolidated decided to no | onger
fund its ERI SA plan through Aetna US Healthcare. Effective Apri
1, 2002, General Consolidated replaced the Aetna Plan with a
sel f-funded ERI SA pl an, under which New England Life |Insurance
Conmpany (“New Engl and”) provi ded excess coverage and
adm nistrative services for the plan. The open enroll nent period
for the new plan, the New Engl and PPO Medi cal Pl an of Cenera
Consol i dat ed Managenent, Inc. (“Plan”), began on March 1, 2002,
and ended on March 31, 2002.

On March 2, 2002, M. MIller filled out a Benefit Pl an



Enrol I ment/ Change Form for the Plan and |listed David as one of
hi s dependents to be enrolled in the Plan. On March 31, 2002,
M. Mller renoved David fromhis Plan enroll nent form by
crossing through David' s nane and i nformation. Underneath the
l'ine crossing through David' s nanme and information is a
handwitten note on the enrollnment formstating “[t]ake off per
[M. MIller]. [David] is on Medicaid. 3-31-02. Phoned Irene.”
In addition, M. MIller told Cathy Gunn of Ceneral Consoli dated
t hat David should not be enrolled in the Plan as one of his
covered dependents. M. MIller took these actions during the
open enrol Il nent period and before the Plan’s effective date.
Pursuant to M. MIller’'s instructions, the Plan Adm nistrator,
Deborah Hansen (“Plan Adm nistrator”), did not enroll David in
t he Pl an.

M. MIller's decision not to enroll David in the Plan was
based on conversations he and his wife, Any Mller (“Ms.
MIler”), had with Medicaid and Social Security Adm nistration
representatives. These representatives allegedly told the
MIlers that David s nedical care would be covered by Medicaid if
M. MIller did not enroll David in the Plan.

Davi d was covered by Medicaid in April 2002, and his
Medi cai d coverage continued until June 30, 2002. From April 9-
22, 2002, David underwent nedical treatnment at Cook Children’s
Medi cal Center (“Cook”). When David was admtted for treatnent,
the MIllers infornmed Cook that David was covered by Medicaid. 1In
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addition, the MIlers assigned to Cook any benefits to which
David was entitled.?

Cook filed its claimfor David' s hospital bills with
Medi cai d. Medicaid paid Cook approximately $76, 291. 63 for
David' s nedical treatnent in April 2002.°2

In June 2002, the MIlers were notified that David's
Medi cai d coverage woul d expire on June 30, 2002, because the
Social Security Adm nistration had determ ned that as of June 30,
David would no | onger qualify for supplenental security incone.
Because David s Medicaid coverage was set to expire on June 30,
M. MIller submtted a Benefit Plan Enroll nent/Change Form on
June 28, adding David to the Plan effective July 1, 2002. 1In a

|l etter dated June 30, 2002, M. MIler stated:

| wsh to add [David] to nmy policy . . . effective
7/ 1/ 02. He was not enrolled during open enroll nent
because he was covered under Medicaid. | received a

letter of denial from SSI Medicaid on June 11, 2002
stating he woul d no | onger be eligible for coverage after
6/ 30/ 02.
The Plan enrolled David as of July 1, 2002.
After initially accepting paynent from Medicaid for David’ s

April 2002 treatnment, Cook later returned Medicaid s $76, 291. 63

1" The assignnment of benefits transferred to Cook all rights
of the patient, David C MIller, and was signed by Ms. Ml ler.

2 Al t hough Cook’s invoices show charges of $145, 435. 92,
Medi caid paid for services at its discounted rate.
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paynent.3® On Decenber 31, 2002, Cook sent the Plan a denmand
letter, requesting that the Plan pay for David s nedical services
fromApril 9-22, 2002, in the amount of $137,952. 27.

The Pl an Adm nistrator reviewed Cook’ s request for paynent.
The Summary Pl an Description (“SPD’) provides that

[t]he Plan Admnistrator has conplete authority to

control and manage the Plan. The Plan Adm ni strator has

full discretion to determne eligibility, to interpret

the Plan and to determ ne whether a clai mshould be paid

or deni ed, according to the provisions of the Pl an as set

forth in this booklet.
The Pl an Adm nistrator determ ned that David was not eligible for
coverage for his treatnent at Cook in April 2002 because M.
MIller had not enrolled David in the Plan at that tinme. |In
maki ng this determ nation, the Plan Adm nistrator |ooked to
| anguage in the SPD, which provides that a plan participant “may
el ect not to be covered under this Plan for any benefits, or []
may wai ve coverage for all coverages except Life and AD&D
| nsurance, or [] may waive coverage for nedical and prescription
drug only.” Based on the adm nistrative record, the Plan

Adm ni strator found that during the open enroll nent period, M.

M Il er had renoved David fromhis Benefit Plan Enrol |l nent/ Change

3 At oral argunent, counsel for Cook stated that Cook
returned the Medicaid paynent because Cook believed David was
covered by the Plan provided by M. MIller’s enployer at the tine
services were rendered by the hospital. Counsel further
expl ai ned that although Cook was not conpelled to return the
paynment to Medicaid, Cook was permtted by Texas law to return
Medi cai d’ s paynent and seek paynent fromthe Plan. See 1 TEx
ADM N. CopbeE § 354.2321(c).
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Form by crossing through David’ s nane and by telling Cathy Gunn
of Ceneral Consolidated to renove David fromhis enrollnment form
The Pl an Adm nistrator noted that it was not until July 1, 2002,
that M. MIller enrolled David in the Plan. Accordingly, because
David was not enrolled in the Plan during his treatnent at Cook,
the Pl an Adm ni strator denied Cook’s request for paynent.

B. Procedural Hi story

On Septenber 5, 2003, Cook filed this |awsuit against the
Plan and the Plan Adm nistrator. Cook alleged that David was a
covered dependent under the Plan and that as David s assignhee, it
was entitled to recover paynent for David' s treatnment in Apri
2002. The Plan and the Plan Adm ni strator answered Cook’s
conplaint and filed a third-party conpl ai nt agai nst New Engl and
for indemification. The parties conducted discovery and
attended nedi ation,* which was not successful .

The parties subsequently filed cross-notions for summary
judgnent. On Septenber 14, 2005, the district court granted
summary judgnent in favor of the Plan, the Plan Adm ni strator,
and New Engl and (col lectively, “Defendants”), and denied Cook’s

nmotion for summary judgnment. The district court relied in part

“ Inits initial scheduling order, the district court set a
deadline for the parties to participate in a formal settlenent
conference. The parties infornmed the district court that they
t hought nedi ati on woul d be nore productive than a settl enent
conference and requested that the district court extend the
settl enment conference deadline so that they could nediate the
case. Thereafter, the district court extended the deadline for
the parties to conduct a settlenent conference or nediation.
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on M. MIller's affidavit, in which M. MIller averred in
rel evant part that:

Neither the Plan, Hansen [the Plan Adm nistrator],
Ceneral Consolidated, New Engl and nor anyone affiliated
wth them had any input into my wife’'s and ny decision
not to enroll David C. in the Plan. Nothing they said or
did caused ne to decide not to enroll David C. in the
Plan. Additionally, | did not ook to any of them for
advice on whether to enroll David C. in the Plan and
never asked them for any advice. This was a decision
that ny wife and | made by oursel ves after discussing the
matter with people affiliated wth Medicaid and The
Social Security Adm nistration.

When | instructed Ceneral Consolidated not to enrol

David C. in Ceneral Consolidated’ s ERISA Plan, | knew |
had t he opportunity to have David C. as a naned dependent
under ny health plan. However, | intentionally and
voluntarily relinquished ny right and David C."s right to
have hi m naned as a dependent and plan nenber under ny
enpl oyer’s ERI SA health plan. |1 amcoll ege educat ed and
had close to a nonth to make this decision. | had the
opportunity to speak to an attorney or seek other
assi st ance. This decision was nmade after nultiple
conversations wth representatives of Medicaid and The
Social Security Adm nistration. From our perspective,
this decision was nmade by ny wife and | in the best
interests of ny famly and David C. | did not intend to
m sl ead anyone by renoving ny son from the enroll nent
form | do not feel that | have been m sl ed by anyone.

The district court reasoned that because M. MIler elected not

to have David enrolled in the Plan and knowi ngly and voluntarily
wai ved David’ s coverage under the Plan, the Plan Adm ni strator

had a valid basis for denying benefits and such denial was not an
abuse of discretion. That sane date, the district court entered
a final judgnent, dismssing all clains with prejudice and taxing
all costs under 28 U S.C. 8§ 1920 agai nst Cook. The bill of costs

subm tted by Defendants included nediation fees in the anmount of
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$1000.
Cook now appeals the district court’s grant of sunmmary
j udgnent and award of nediation costs. W have jurisdiction over
this appeal pursuant to 28 U S.C. § 1291.
1. STANDARDS OF REVI EW
This court reviews de novo a district court’s grant of

summary judgnent. See Mello v. Sara Lee Corp., 431 F.3d 440, 443

(5th Gr. 2005). Summary judgnent is warranted “if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that

the noving party is entitled to a judgnent as a matter of |aw

FED. R CQv. P. 56(c); see also Celotex Corp. v. Catrett, 477 U.S.

317, 322-23 (1986).
An award of costs is reviewed for abuse of discretion. See

Lain v. UNUMLife Ins. Co. of Am, 279 F.3d 337, 343 (5th G

2002). “A district court abuses its discretion if it bases its
deci sion on an erroneous view of the law or on a clearly

erroneous assessnent of the evidence.” Esnmark Apparel, Inc. v.

Janes, 10 F.3d 1156, 1163 (5th G r. 1994) (citing Cooter & Cell

v. Hartmarx Corp., 496 U. S. 384, 405-06 (1990)).

[11. DI SCUSSI ON
A. Deni al of Benefits

Cook argues that the Plan Adm ni strator abused her



di scretion in denying paynent to Cook for David s treatnent, and
that the district court’s contrary conclusion was in error. Cook
contends that David was automatically enrolled in the Plan
because the SPD provides that “[a] Menber who had siml ar
coverage under the Enployer’s prior plan on the date of its
termnation will be covered under this Plan on the Plan effective
date.”> Cook maintains that any attenpts by M. Mller to waive
his son’s coverage were ineffective and agai nst public policy.
More specifically, Cook submts that because Medicaid is the
payor of last resort, it was illegal for M. MIller to exclude
David fromhis Plan in order to obtain Mdicaid coverage. Cook
also clainms that the district court should have afforded |ess
deference to the Plan Adm nistrator because there was an inherent
conflict of interest in that Defendants benefitted financially
from denyi ng Cook’s claim

We begin with Cook’s argunent on the appropriate standard of
review and then address the nerits of the district court’s
determ nation that the Plan Adm nistrator did not abuse her
di scretion.

1. St andard of Revi ew

“Whet her the district court enployed the appropriate

standard in reviewing an eligibility determ nati on made by an

ERI SA plan adm nistrator is a question of law,” which we review

5 A “Menber” is defined by the SPD as “[a]n enpl oyee and
any covered Dependent.”
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de novo. Ellis v. Liberty Life Assurance Co. of Boston, 394 F. 3d

262, 269 (5th Cr. 2004) (internal quotation marks and citation
omtted). “Wien, as here, the | anguage of the plan grants

discretion to an admnistrator to interpret the plan and

determne eligibility for benefits, a court will reverse an
admnistrator’s decision only for abuse of discretion.” Hi gh v.
E- Systens Inc., 459 F.3d 573, 576 (5th Gr. 2006). “‘[Qur

review of the admnistrator’s decision need not be particularly
conplex or technical; it need only assure that the
adm nistrator’s decision fall sonmewhere on a continuum of

r easonabl eness—even if on the low end.’” MclLachl an v.

ExxonMobi| Corp., 350 F.3d 472, 478 (5th Cr. 2003) (quoting Vega

V. Nat’|l Life Ins. Servs., Inc., 188 F.3d 287, 297 (5th Cr.

1999) (en banc)). In making this determ nation, “we focus on
whet her the record adequately supports the adm nistrator’s

decision.” Vega, 188 F.3d at 298; see also Hi gh, 459 F.3d at 576

(stating that the adm nistrator’s decision nust be supported by
substantial evidence in the record).
The existence of a conflict of interest, however, is a

factor in the abuse of discretion inquiry. Chacko v. Sabre,

Inc., 473 F. 3d 604, 610 (5th G r. 2006). “Wien a conflict of
interest is shown to exist, we apply a ‘sliding scale,’ giving

| ess deference to the admnistrator’s decision in proportion to
the admnistrator’s conflict.” [Id. “This approach does not nmark
a change in the applicable standard, but only requires the court
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to reduce the anmount of deference it provides to an

adm nistrator’s decision.” MucLachlan, 350 F.3d at 478. “The

degree to which a court nust abrogate its deference to the

adm ni strat or depends on the extent to which the chall enging
party has succeeded in substantiating its claimthat there is a
conflict.” 1d. at 479. “The greater the evidence of conflict on
the part of the admnistrator, the | ess deferential our abuse of
di scretion standard wll be.” Vega, 188 F.3d at 297. *“Where,
however, only ‘a mnimal basis for a conflict is established, we
review the decision with “only a nodi cum | ess deference than we

ot herwi se would.”” MaclLachlan, 350 F.3d at 479 (quoting Lain,

279 F.3d at 343).

In an effort to substantiate its claimthat there is a
conflict, Cook points out that General Consolidated funds and
admnisters its own nedical benefit plan. This evidence,
however, denonstrates only a “mnimal basis for a conflict.” See
Chacko, 473 F.3d at 610 (finding a mninmal basis for a conflict
where the plaintiff denonstrated that his forner enployer funds
and adm nisters its own plan, “leav[ing] open the possibility
that it would limt clainms to reduce its liability”). Cook has
presented no evidence with respect to the degree of the conflict.

See id.; see also Vega, 188 F.3d at 301. Accordingly, under our

sliding scal e approach, “we [] review the admnnistrator’s

decision with only “a nodicum | ess deference’ than we ot herw se

woul d.” Chacko, 473 F.3d at 610 (quoting Vega, 188 F.3d at 301).
-11-



2.  Analysis
In this circuit, application of the abuse of discretion

standard i nvolves a two-step process. See Vercher v. Al exander &

Al exander 1Inc., 379 F.3d 222, 227 (5th Cr. 2004). The court

must first determ ne whether the adm nistrator’s plan
interpretation is legally correct. 1d. |If the admnistrator’s
interpretation is legally sound, then the inquiry ends because no
abuse of discretion could have occurred. Chacko, 473 F.3d at
611. On the other hand, if the court concludes that the
adm nistrator did not give the plan the legally correct
interpretation, the court nust then determ ne whether the
adm ni strator’s deci sion was an abuse of discretion. 1d.

“This court, however, is not confined to this test; we may
skip the first step if we can determ ne the decision was not an

abuse of discretion.” H gh, 459 F.3d at 577; see MaclLachl an, 350

F.3d at 481. Therefore, in assessing whether the Pl an

Adm ni strator abused her discretion in denying Cook’s claimon
the basis that David was not enrolled in the Plan in April 2002,
our anal ysis bypasses whether the Plan Adm nistrator’s
interpretation was legally correct, as the record reflects that
she did not abuse her discretion.

The Pl an Adm nistrator’s decision finds anple support in the
record. The SPD specifically provides that an enpl oyee may opt
out of any of the offered benefits, and nothing in ERI SA
precludes a plan participant from making a prospective election
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about his coverage in an ERISA health plan. Cf. Dist. 29, United

Mne Wrkers of Am v. New River Co., 842 F.2d 734, 737 (4th Gr.

1988) (recognizing that no provision in ERI SA precludes the
knowi ng and voluntary relinqui shnment of enployee health
benefits). The evidence in the record shows that M. Mller
chose not to enroll David in the Plan during the open enroll nent
period and before the effective date of the Plan, when M. Ml ler
had an existing right to make changes to his coverage.® Because
David was not enrolled in the Plan in April 2002 when he received
medi cal services at Cook, the Plan Adm nistrator did not abuse
her discretion in denying Cook’s claim

Cook’ s contention that David was automatically enrolled in
the Plan, thereby making this an issue of waiver, does not change
our conclusion. Even if we were to accept Cook’ s argunent that
David was automatically enrolled under the terns of the Plan, the

Plan Adm nistrator still did not abuse her discretion in denying

6 Cook challenges our reliance on M. Mller’'s affidavit,
in which M. MIler stated that he decided “not to enroll David
C. in the Plan,” that he “instructed General Consolidated not to
enroll David C. in General Consolidated s ERI SA Plan,” and that
he “intentionally and voluntarily relinquished [his] right and
David C.’s right to have himnaned as a dependent and plan nenber
under [his] enployer’s ERISA health plan.” Specifically, Cook
argues that it never had an opportunity to cross-exanm ne M.
MIller on his affidavit. Cook’s contention is too little, too
late. “A party cannot evade sunmary judgnment sinply by arguing
that additional discovery is needed, and may not sinply rely on
vague assertions that additional discovery wll produce needed,
but unspecified, facts.” Adans v. Travelers Indem Co. of Conn.
465 F. 3d 156, 162 (5th Cr. 2006) (internal quotation marks and
citations omtted).
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Cook’ s claimbecause M. MIler voluntarily waived David' s
coverage. “[Waiver is the intentional relinquishnment or

abandonnent of a known right or privilege.” HEC Exploration Co.

Empl oyees’ Profit Sharing Plan v. Holloway (I n re HEC

Exploration Co.), 862 F.2d 513, 523 (5th G r. 1988); see

also H gh, 459 F.3d at 581. This circuit has stated, in the
context of an enployee welfare benefit plan governed by ERI SA
that “a waiver is valid if it is ‘explicit, voluntary and nmade in

good faith.”” Q@uardian Life Ins. Co. of Am v. Finch, 395 F. 3d

238, 240 (5th Cr. 2004) (quoting Manning v. Hayes, 212 F.3d 866,

871 (5th Gr. 2000)). The record evidence indicates that M.
MIler, who is college educated, knowi ngly and voluntarily
decided not to enroll David in the Plan, even though M. Mller
knew he had the opportunity to have David as a naned dependent
under the Plan. It therefore was not an abuse of discretion for
the Pl an Adm nistrator to deny Cook’s claim

Finally, Cook’s argunent that M. MIller’ s prospective
el ection not to cover David is void as a matter of public policy
does not affect our anal ysis regarding whether the Plan
Adm ni strator abused her discretion. This court has never
i nposed a requirenent on a plan admnistrator to determ ne
whet her a plan participant’s election conports with Medicaid | aw,
and we decline to do so today. Al that ERI SA requires is that
substanti al evidence support the admnistrator’s decision to deny
a claim when, as here, the admnistrator is vested with the
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discretion to determne eligibility for plan benefits. Because
the record here adequately supports the Plan Adm nistrator’s
decision, we find no error in the district court’s decision to
uphold the Plan Adm nistrator’s denial of Cook’s claim?’
B. Award of Medi ation Costs

Cook argues that the district court should not have taxed
medi ati on costs against it because nedi ati on expenses do not fal
within the limted category of costs that nay be taxed under 28
US C 8 1920. In support of its position, Cook points to Mdta

v. University of Texas Houston Health Science Center, 261 F.3d

512 (5th Gir. 2001).

In Mdta, this court addressed whether the district court had
abused its discretion in taxing nediation fees under § 1920 in a
Title VII action. 261 F.3d at 529-30. The Mdta court began its
anal ysis by examning 28 U S.C. § 1920. See id. at 529. Under
§ 1920, a court may tax the follow ng costs:

(1) Fees of the clerk and marshal;

(2) Fees of the court reporter for all or any part of
the stenographic transcript necessarily obtained
for use in the case;

(3) Fees and disbursenents for printing and w tnesses;

(4) Fees for exenplification and copies of papers
necessarily obtained for use in the case;

(5) Docket fees under section 1923 of this title;

(6) Conpensation of court appoi nted experts,
conpensation of interpreters, and salaries, fees,
expenses, and costs of special interpretation

servi ces under section 1828 of this title.

" Accordingly, we need not address Defendants’ alternative
argunents in favor of affirmng the district court.
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The court noted that “[t]he Supreme Court has indicated that
federal courts may only award those costs articulated in section
1920 absent explicit statutory or contractual authorization to

the contrary.” 1d. (citing CGawford Fitting Co. v. J.T. G bbons,

Inc., 482 U.S. 437, 444-45 (1987)).

Turning to the text of § 1920, the Mdta court concl uded that
the district court “erred in taxing [the |osing party] wth the
costs of nediation [because the expense did not fall] within
section 1920.” 1d. at 530. The court further determ ned that
nothing in Title VII supported the award of nediation fees
because “nedi ation costs do not fall within the limted category

of expenses taxable under Title VII.” 1d.; see also 42 U S. C

8 2000e-5(k) (providing that “the court, in its discretion, may
allow the prevailing party, other than the Conmm ssion or the
United States, a reasonable attorney’s fee (including expert
fees) as part of the costs, and the Conm ssion and the United
States shall be |iable for costs the sane as a private person”).
The reasoning in Mdta cuts against the district court’s
decision to award nediation fees in this ERI SA case. First, the
| anguage in 8 1920 has not changed since the Mdta court concl uded
that nedi ation fees do not fall within any of the categories of
expenses listed in the statute. Second, like Title VII’'s
provi sion on costs, the applicable ERI SA subsection on costs does
not explicitly authorize the award of nedi ati on expenses. See 29
US C 8 1132(g)(1) (“[T]he court in its discretion may allow a
-16-



reasonabl e attorney’s fee and costs of action to either party.”).
Def endants assert, however, that Mita is limted to Title

VI| cases and should not be applied in this ERI SA action.

Def endants instead point to this circuit’s en banc decision in

Gaddis v. United States, 381 F.3d 444 (5th Cr. 2004), as support

for the district court’s award of nediation fees in this case.
According to Defendants, nediation fees are recoverabl e expenses
because nedi ators essentially act as court appointed experts, a
cost recoverabl e under 8 1920(6).

We disagree. In Gaddis, the court held that district courts
may tax guardian ad litemfees as court costs agai nst
nonprevailing parties, including the governnent in Federal Tort
Clains Act cases. 381 F.3d at 447. |In analyzing the issue, the
court identified three alternative grounds for permtting the
taxation of guardian ad litemfees. First, the court reasoned
that Federal Rule of G vil Procedure 17(c) constituted the
alternative express statutory authorization required by the

Suprene Court in Crawford Fitting to provide district courts with

the inherent authority and discretion to tax guardian ad litem
fees as costs against nonprevailing parties.® 1d. at 452-55.

Second, the court determ ned that guardians ad |item reasonably

8 Rule 17(c) provides in relevant part: “The court shal
appoint a guardian ad litemfor an infant or inconpetent person
not otherw se represented in an action or shall nmake such other
order as it deens proper for the protection of the infant or
i nconpet ent person.”
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fit wthin the nmeaning of the phrase “court appointed experts” in
8§ 1920(6), thereby allowing district courts to tax their
conpensation as costs per 8 1920. 1d. at 455-57. And third, the

court reasoned that precedent subsequent to Crawford Fitting

allowed for the taxation of guardian ad litemfees as costs. [|d.
at 457-59.

None of the three alternate grounds for permtting the
taxation of guardian ad litemfees in Gaddis is applicable to the
taxation of nediation expenses here. First, there is no
statutory or contractual provision that permts the taxation of
the cost in question. As explained above, the ERI SA statute on
costs, 29 U S.C 8 1132(g)(1), does not constitute an explicit
authorization to tax nediation costs, nor does it seemreasonabl e
to construe the provision as a bl anket power to tax costs. See

Adgredano v. Miut. of Omaha Cos., 75 F.3d 541, 544 (9th Cr. 1996)

(holding that 8 1132(g)(1)’s “allowance for ‘costs of action
enpowers courts to award only the types of ‘costs’ allowed by 28

US C 8§ 1920"); cf. Holland v. Valhi Inc., 22 F.3d 968, 979-80

(10th Cr. 1994) (rejecting the argunent that 29 U S. C

8§ 1132(g) (1) expressly authorized taxation of expert wtness
fees). Likewi se, the source of the district court’s authority to
aut hori ze the use of nediation in a civil action does not support
the taxation of nmediation fees. See 28 U S.C. 88 651-652. There

is absolutely nothing in these statutory provisions that would
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expressly or inplicitly provide district courts wth the inherent
authority or discretion to award nedi ati on fees as costs.

Second, unlike the guardian ad litemfees in Gaddis,
medi ati on expenses do not reasonably fit within the statutory
| anguage of 8 1920(6), which allows for “[c]onpensation of court
appoi nted experts.” Nowhere does the statute define “court
appoi nted experts.”® That termis defined el sewhere as an
“Inpartial expert” or as “[a]n expert who is appointed by the
court to present an unbi ased opinion.” BLACK S LAw DiCTI ONARY 619
(8th ed. 2004).

Al t hough the court in Gaddis did not define court appointed
expert, it identified two characteristics that indicate when one
“reasonably serve[s] as [an] expert[].” 381 F.3d at 456. The
court explained that

guardians ad litem appointed by the court reasonably

serve as experts in the sense that they liaise with the

court and are charged with the inportant duty of
providing their insight as to howthe judicial process is

or i s not conporting with the best interests of the m nor
or inconpetent person invol ved.

° In Gaddis, this court concluded that we are not
constrained to define “court appointed experts” as that termis
used in Federal Rule of Evidence 706. 381 F.3d at 456-57 (“Wile
there is sone indication in the |egislative history that court
appoi nted expert as used in 8 1920(6) refers to a court appointed
expert as appointed pursuant to Federal Rule of Evidence 706, the
plain statutory | anguage of 8§ 1920(6) does not so narrowy limt
the interpretation of court appointed expert. This en banc Court
is thus not constrained to so narrowmy interpret the category of
court appointed expert.”) (internal citation omtted). Contra In
re Cardizem CD Antitrust Litig., 481 F.3d 355, 363-64 (6th Gr
2007) .
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Id. Under the Gaddis interpretation, experts “liaise with the
court” on the matter in which the court requires assistance and
“are charged with the inportant duty of providing their insight”
to the court regarding that aspect of the case. See id. The
Gaddi s court reasoned that guardians ad |itemreasonably fit
wthin the definition of “court appointed experts” under

8§ 1920(6) because a “guardian ad litem s special duty is to
submt to the court for its consideration and decision every
gquestion involving the statutory and constitutional rights of the
m nor that may be affected by the action.” 1d.

Turning to the issue of whether a nediator reasonably fits
within the scope of a court appointed expert, we exam ne the
definition and role of a nediator. The prevailing definition of
a nediator is “[a] neutral person who tries to help disputing
parties reach an agreenent.” BLACK S LAWDI cTioNAaRY 1003 (8t h ed.
2004); see also 1 JAY E. GRENIG ALTERNATI VE DI SPUTE RESOLUTION § 4. 1
(3d ed. 2005) (stating that “[mediation involves a neutral third
party—the nedi ator—whose function is to assist the parties in
their negotiations”). Simlarly, the Uniform Mediation Act
defines nediation as “a process in which a nediator facilitates
communi cation and negoti ation between parties to assist themin
reaching a voluntary agreenent regarding their dispute.” UNF.

MEDI ATION ACT § 2(1) (2001).

From these descriptions it is apparent that, in contrast to
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guardians ad litem nediators |ack the essential characteristics
of court appointed experts, under both the general definition and
the interpretation of the Gaddis court. First, the role of
medi ators is to facilitate negotiati ons between the parties in an
unbi ased manner, not to liaise with the court. As a result,
medi ators “usually deal[] directly with the parties” during
medi ati on and need not communicate with the court at all.
SEE GRENIG, supra, 8 4.41 (describing the role of nediators in
terms of interaction with the parties). In addition, because the
di scussions in nediation are frequently confidential, it is
guestionabl e whet her a nedi ator could ethically conmuni cate an
opinion to a court at all. See id. 8 4:10 (explaining that
“[s]tatenents nmade during nediation may be accorded protection by
federal or state laws”); see also N.D. Tex. GQwviL JUSTICE EXPENSE &
DeLAY REDUCTION PLAN, at 6 (rev. May 2002) (providing that “[a]ll
communi cati ons made during ADR procedures [including nediation]
are confidential and protected fromdi sclosure”). |ndeed, aside
fromacting as neutral parties, nediators appear to share no
ot her significant common qualities with court appointed experts.
Therefore, nediators fall outside a reasonable interpretation of
court appoi nted experts.

Third and finally, contrary to the precedent that supported
the en banc court’s decision in Gaddis, case law fromthis
circuit and other circuits does not support the taxation of

medi ati on fees as costs under § 1920. As discussed earlier, this
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court in Mta held that nmediation fees are not taxable costs
under 8 1920. See 261 F.3d at 530. |In addition to Mita,
decisions fromtwo other circuits have consi dered whet her
medi ation expenses fall wthin 8§ 1920, and both courts have

concluded that they do not. In Brisco-Wade v. Carnahan, the

Eighth Grcuit held that “the district court abused its
discretion in taxing the nediator’s fee agai nst defendants” in
part because “section 1920 does not list nediation fees as

t axabl e costs, and we have found no statutory authority .
permtting the taxation of nediation fees . . . .” 297 F.3d 781

782 (8th Cr. 2002). Simlarly, in Sea Coast Foods, Inc. v. Lu-

Mar _Lobster & Shrinp, Inc., the NNnth Grcuit rejected the

appel lants’ attenpt to recover nedi ation fees, concluding that
“InJothing in 28 U S.C. 8§ 1920 provides for the costs of a
nmediator.” 260 F.3d 1054, 1061 (9th GCr. 2001).1%

Accordi ngly, because nedi ation fees are not explicitly

aut horized by § 1920, and because this circuit’s en banc deci sion

10 Several district courts have al so agreed that nediation
fees should not be taxed as costs under § 1920. See, e.q., Hodak

v. Gty of St. Peters, No. 4:04-CV-01099, 2007 W. 674249, *3
(E.D. M. Feb. 28, 2007); Condon v. Hunting Energy Servs. L.P.
No. H-04-3411, 2006 W. 2882857, *7 (S.D. Tex. Cct. 4, 2006); JES
Props., Inc. v. USA Equestrian, Inc., 432 F. Supp. 2d 1283, 1296
(MD. Fla. 2006); Zeuner v. Rare Hospitality Int’l, Inc., 386 F
Supp. 2d 635, 640 (MD.N.C. 2005); Bernard v. Int’l Portfolio
Mint., Inc., No. 04-CVv-60671, 2005 W. 1840157, *5 (S.D. Fla. July
25, 2005); Firestine v. Parkview Health Sys., Inc., 374 F. Supp.
2d 658, 672 (N.D. Ind. 2005); Bickers v. U S. Hone Mortgage
Corp., No. 3:96-CVv-0959, 1997 W. 340947, at *2 (N.D. Tex. June
18, 1997).
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in Gaddi s does not support the district court’s award of
medi ation fees as taxable costs, we hold that the district court
abused its discretion in awardi ng nedi ati on expenses as taxabl e
costs to Defendants under 8 1920 in this ERI SA action. Cf. Mdta,
261 F. 3d at 530. We therefore vacate the district court’s award
of nedi ation fees.
' V. CONCLUSI ON

For the reasons stated above, we AFFIRM the district court’s
order granting summary judgnent in favor of Defendants-Appellees
and VACATE the award of nediation fees as taxable costs under 28
U S . C § 1920.

AFFI RVED | N PART; VACATED I N PART.
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