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EMILIO M. GARZA, Circuit Judge:

Timothy Tapp (“Tapp”), federal prisoner # 26638-034, appeals the district court’ sdenia of
his § 2255 habeas petition, wherein Tapp argued that histrial counsel rendered ineffective assistance
by failing to timely file a notice of appea (“NOA”). We vacate the district court’s judgment and
remand for an evidentiary hearing to determine whether Tapp requested that his counsel file an

appeal.

In February 2001, Tapp pleaded guilty to possessing with intent to distribute one and a half



kilograms of cocaine base, in violation of 21 U.S.C. § 841(a)(1). Tapp waived the right to appeal
his sentence either directly or collaterally, but reserved the right to appeal any punishment imposed
in excess of the statutory maximum and any punishment that was an upward departure from the
applicable guidelines range. The district court sentenced Tapp to 194 months imprisonment.

Tapp’s counsel filed an NOA, but this Court determined that it was filed one day late and
dismissed Tapp’ s appeal as untimely. Tapp then filed a § 2255 petition, in which he argued that his
counsel was ineffective in failing to timely file an NOA. The district court concluded that this
argument was unavailing dueto Tapp’ sinformed, voluntary waiver of hisright to appeal his sentence.
Accordingly, the district court denied Tapp’s 8§ 2255 petition. The district court’ s ruling was made
without an evidentiary hearing.

Tapp timely appeal ed thedistrict court’ sdenia of his § 2255 petition. We only granted Tapp
acertificate of appeal ability onthe question of whether Tapp’ scounsel renderedineffective assistance
when he failed to timely file Tapp’s NOA. We review a district court’s denial of a 8§ 2255 motion
made without the benefit of an evidentiary hearing for an abuse of discretion. United Sates v.
Cervantes, 132 F.3d 1106, 1110 (5th Cir. 1998).

InRoev. Flores-Ortega, 528 U.S. 470 (2000), the Supreme Court held that thefailureto file
arequested NOA isper seineffective assistance of counsel, with or without ashowing that the appeal
would have merit. Id. at 483-86. When an attorney fails to file a NOA when requested to do so,
then, the defendant need not demonstrate that he would have been able to raise meritoriousissueson

apped. Id. at 477-78. The Court indicated that it would be unfair to require alitigant to arguein a



§ 2255 proceeding that his appeal would have had merit. Id. at 486.' Instead, the defendant must
only demonstrate that there is areasonable probability that, but for counsel’ s failure, he would have
timely appeded. Id. at 484, 486.

The Government contendsthat Flores-Ortega does not apply in the instant case because the
defendant in Flores-Ortega did not waive his right to appeal or to seek collatera relief. Although
we have not resolved this issue in a published opinion, we have in several unpublished decisions
applied the rationale set forth in Flores-Ortega in cases where there is an appeal waiver. See United
Satesv. McMillen, 96 F. App’'x 219, 2004 WL 906543, * 1-2 (5th Cir. 2004) (unpublished); United
Satesv. Albarran-Moreno, 70 F. App’ x 215, 215-16 (5th Cir. 2003) (unpublished); United Sates
v. Johnson, 244 F.3d 134, 2000 WL 1901456, *1-3 (5th Cir. 2000) (unpublished).

Moreover, at least three circuits have held that Flores-Ortega applies in cases involving
appeal waiversthat also included awaiver of collateral review. In Campusano v. United States, 442
F.3d 770, 771-72 (2d Cir. 2006), the plea agreement contained a conditional waiver of appea and
collateral relief. Thedistrict court denied Campusano’ s § 2255 motion, holding, inter alia, that unless
Campusano requested counsel to appeal apermitted ground for appeal under the waiver, the Flores-
Ortegarule that failure to file a requested appeal constitutes prejudice could not apply. Seeid. at

772-73. The Second Circuit determined that the district court erred, and remanded the case for an

The Court stated:

[ITtisunfair to require anindigent, perhaps pro se, defendant to demonstratethat his
hypothetical appeal might have had merit before any advocate has ever reviewed the
record in hiscasein search of potentialy meritorious groundsfor appeal. Rather, we
require the defendant to demonstrate that, but for counsel’s deficient conduct, he
would have appealed.

Id.



evidentiary hearing to determine whether Campusano directed his counsel to appeal. 1d. at 777.
Although applying the Flores-Ortega presumption to walver cases would “bestow on most
defendants nothing more than an opportunity to lose,” the Second Circuit could not “cut corners
when Sixth Amendment rights are at stake.” 1d.; see also Gomez-Diaz v. United Sates, 433 F.3d
788, 791-94 (11th Cir. 2005) (holding in case with waiver of direct appeal and collateral review that
“[i]f the evidence establishes either that Petitioner’ sattorney acted contrary to hisclient’ swishes, or
that he failed to fulfill his duty to attempt to determine his client’s wishes, prejudice is to be
presumed, and Petitioner is entitled to an out-of-time appeal, regardless of whether he can identify
any arguably meritorious grounds for appeal that would fit one of the exceptions contained in his
appeal waiver.”); United Satesv. Garrett, 402 F.3d 1262, 1266-67 & n.5 (10th Cir. 2005) (holding
in case with waiver of direct appeal and collateral review that the district court’s rationae that
counsel could not have rendered ineffective assistance for failing to file an appeal that was precluded
by the appeal waiver was contrary to Flores-Ortega and circuit precedent.).

Today, wejoinour sister circuitsin holding that therule of Flores-Ortega applieseven where
adefendant haswaived hisright to direct appeal and collateral review. Insuch circumstances, if the
petitioner is able to demonstrate by a preponderance of the evidence that he requested an apped,
prejudice will be presumed and the petitioner will be entitled to file an out-of-time appeal, regardless
of whether he is able to identify any arguably meritorious grounds for appeal that would not be
precluded by the terms of his appeal waiver. Because the record in the instant case does not

conclusively show whether Tapp requested that his counsel file an appeal, we vacate the district



court’ sjudgment denying Tapp’ s§ 2255 petition and remand for an evidentiary hearing on thisissue.?

VACATED AND REMANDED.

Although the Government concedes that a “limited remand” may be appropriate, the
Government suggests that the district court hold an evidentiary hearing to determine only whether
Tapp wished to pursue on appeal an issue not precluded by his appeal waiver. The Government’s
position isinconsistent with the straightforward language of Flores-Ortega, which indicates that the
viability of Tapp’s potential appellate clams isirrelevant. See Campusano, 442 F.3d at 776-77.
Accordingly, we refrain from so limiting the remand and instead direct the district court to hold an
evidentiary hearing to determine ssimply whether Tapp requested that his counsel file an appedl.
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