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PER CURI AM *

A jury found against Cynthia Brown on her clains against ABN
AMRO Mort gage Group, Inc., and John Morris and his lawfirm Morris

& Associ ates (collectively, Mrris), for, inter alia, violation of

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



the Fair Debt Collection Practices Act, 15 U S.C. 8§ 1692 et seq.
(FDCPA). Brown primarily contests the denial of her post-verdict
nmotion for judgnent as a matter of law (JMOL). AFFI RVED

| .

In 1993, Brown executed a prom ssory note and deed of trust to
finance her honme in Qlfport, M ssissippi. The note was for
$72, 350 (payabl e monthly, with a final paynent due 1 January 2001);
it was eventually assigned to Atlantic Mrtgage & |nvestnent
Corporation (AMC). On 18 Novenber 1999, ABN AMRO purchased al |l of
AM C s stock; the two corporations nerged on 14 January 2000. ABN
AMRO, as the surviving corporation, becane the hol der and servicer
of Brown’ s note.

Bet ween 1998 and 2000, Brown was frequently late wth her
monthly note paynents; she made none after the paynent due 1
February 2000. Accordingly, in August 2000, ABN AMRO engaged
Morris to foreclose on Brown’ s hone. Morris took steps toward
conpleting a non-judicial foreclosure, and a foreclosure sale was
schedul ed for 27 Cctober 2000. Defendants, however, voluntarily
ceased foreclosure efforts on that date.

Brown filed this action that October. At trial in 2004 she
asserted, inter alia: clainms under the FDCPA and Real Estate
Settlenment Procedures Act, 12 U. S.C. 8 2601 et seq. (RESPA); and

state-law clains for, inter alia, negligence, breach of contract,



and intentional infliction of enotional distress. ABN AMRO
counterclaimed for the anount owed under the note.

At the close of the evidence, the district court granted JMOL:
in favor of ABN AMRO and Morris on Brown’s intentional-infliction-
of -enotional -distress claim and in favor of ABN AVRO on t he FDCPA
claim sone of the RESPA clains, and its counterclaim subject to
the jury’s finding the anount owed.

Subsequently, for all remaining clains, including under the
FDCPA agai nst Morris, the jury found for defendants and awar ded ABN
AMRO approxi mately $97,000 on its counterclaim Brown’ s post-trial
motions for JMOL, or in the alternative, a new trial and
remttitur, were deni ed.

.

Primarily at issue are the district court’s JMOL rulings. In
the light of these rulings’ not being erroneous, the denial of the
alternative notion for a newtrial or remttitur is also upheld.

Also at issue is whether the district court erred: in
permtting ABN AMRO to pursue its counterclaim 1in its jury
instructions; and in permtting testinony about settlenent
di scussi ons. To the extent Brown raises issues regarding her
negligent-infliction-of-enotional-distress claim we do not
consider them Brown voluntarily dism ssed that claim Simlarly,
we do not consider her inadequately-briefed contentions regarding

di scovery rulings. Despite Brown’s pro se status, these clains are



wai ved. See FED. R Aprp. P. 28(a)(9)(A); Gant v. Cuellar, 59 F.3d
523, 524 (5th Cir. 1995).
A

Brown contests the district court’s cl ose-of-the-evidence and
post-verdict JMOL rulings. A JMOL ruling is reviewed de novo.
E.g., Huss v. Gayden, 465 F.3d 201, 205 (5th Cr. 2006). JMOL is
proper when “a party has been fully heard on an issue during a jury
trial and the court finds that a reasonable jury would not have a
legally sufficient evidentiary basis to find for the party on that
issue”. Feb. R CGv. P. 50(a)(1) (as anended effective 1 Decenber
2006; stylistic changes only, see advisory committee’s note).
“[All'l reasonable inferences [are nmade] in favor of the nonnoving
party”. Huss, 465 F.3d at 205.

1

For her FDCPA clainms, Brown contests: t he cl ose-of-the-

evi dence JMOL for ABN AMRO and the post-verdict JMOL-denial.
a.

In granting JMOL to ABN AMRO on Brown’s FDCPA clains at the
cl ose of the evidence, the district court held: ABN AMRO acquired
Brown’ s nortgage by nerger, rather than by transfer or assignnent;
and, accordingly, it was not an FDCPA debt collector, pursuant to
15 U S. C 8§ 1692a(6)(F)(iii) (exenpting from the definition any
person conducting collection activities “concern[ing] a debt which

was not in default at the tinme it was obtained by such person”).



Brown cont ends that exenption is inapplicable, maintaini ng ABN AMRO
“obtai ned” her nortgage while it was in default.

Because t he FDCPA does not define the term*“obtained”, we may
look to the act’s legislative history in interpreting it. See,
e.g., Goswam v. Am Collections Enter., Inc., 377 F. 3d 488, 492-93
(5th Cr. 2004). “The Senate Report acconpanying the FDCPA
expl ained that the purpose of the act was ‘to protect consuners
froma host of unfair, harassing, and deceptive debt collection
practices wi thout inposing unnecessary restrictions on ethical debt
collectors.”” Peter v. GC Servs. L.P., 310 F.3d 344, 351-52 (5th
Cr. 2002) (quoting S. REr. No. 95-382 (1977), at 1-2, reprinted in
1977 U S.C.C A N 1695, 1696). That report, inter alia:
“intend[ed] the term ‘debt collector[]’ ... to cover all third
persons who regularly coll ect debts for others”, S. REr. No. 95-382,
at 3; and stated “[t]he primary persons intended to be covered are
i ndependent debt collectors”, id.

Along that line, our court has at least inplicitly interpreted
“obt ai ned” to be synonynous wth “assigned’”. See Perry v. Stewart
Title Co., 756 F.2d 1197, 1208 (5th Cir. 1985) (“The |egislative
hi story of section 1692a(6) indicates conclusively that a debt
coll ector does not include the consuner’s creditors, a nortgage
servi cing conpany, or an assignee of a debt, as long as the debt

was not in default at the tine it was assigned.”).



ABN AMRO, a nortgage conpany, was not specifically assigned
Brown’s nortgage for debt-collection purposes. Rather, ABN AMRO
acquired it through its nerger with Brown’ s previous nortgage
conpany. Accordingly, ABN AMRO di d not “obtain” her nortgage while
it was in default.

b.

The jury found Morris was not a “debt collector” pursuant to
the FDCPA. It defines a “debt collector” as “any person who uses
any instrunentality of interstate commerce or the mails in any
busi ness the principal purpose of whichis the collection of debts,
or who reqgularly collects or attenpts to collect, directly or
indirectly, debts owed or due or asserted to be owed or due
anot her”. 15 U S.C. § 1692a(6). Wether a party “regularly”
attenpts to collect debts is determ ned, of course, by the vol une
or frequency of its debt-collection activities. See Garrett v.
Der bes, 110 F.3d 317, 318 (5th Cr. 1997).

Morris testified he is involved primarily in non-judicial
forecl osures. Brown contends: a non-judicial foreclosure is per
se FDCPA debt collection; and, accordingly, Mrris is per se an
FDCPA debt coll ector.

Brown’ s contention, however, ignores 8 1692a(6)’ s distinction
bet ween debt collection and enforcenent of a security interest.
See § 1692a(6) (“[f]or the purpose of section 1692f(6) of this

title, [“debt collector’] also includes any person who uses any



instrumentality of interstate conmerce or the mails in any busi ness
the principal purpose of which is the enforcenent of security
interests”); Kaltenbach v. R chards, 464 F.3d 524, 527 n.3 (5th
Cir. 2006) (acknow edging this distinction). Consistent with this
distinction, our court has at least inplicitly recognized that a
foreclosure is not per se FDCPA debt collection. See Kaltenbach,
464 F.3d at 527 (where defendant initiated an executory-process
foreclosure on plaintiff’s home, our court stated the issue as
“whet her [defendant] is subject to 8 1692g if he satisfies the
general definition of a debt collector, even though he was nerely
enforcing a security interest in his dealings with [plaintiff]”).
Accordingly, Morris is not per se an FDCPA debt coll ector.
2.

Brown chal | enges the JMOL rul i ngs agai nst her remai ni ng RESPA,
negl i gence, and breach-of-contract clains. Regardi ng the cl ose-of -
t he- evi dence JMOL for ABN AMRO on sone of her RESPA cl ains, Brown
does not show the district court erred in concluding, pursuant to
24 C.F.R 8 3500.21(d)(1)(i), ABN AMRO was not required to provide
her with a post-nerger notice of the transfer of servicing rights.
Further, Brown fails to point to adequate record evidence
establishing she was entitled to a verdict on her negligence,

breach-of -contract, and renai ni ng RESPA cl ai ns.



B

Next, Brown maintains the district court erred in granting ABN
AMRO | eave to anend to pursue its counterclai mbecause, inter alia,
the district court |acked jurisdiction over it. Chal |l enges to
subject-matter jurisdiction are revi ewed de novo, e.g., Crockett v.
R J. Reynolds Tobacco Co., 436 F.3d 529, 531 (5th Gr.), cert.
denied, 126 S. C. 2945 (2006); |eave-to-anend rulings, for abuse
of discretion, e.g., Triad Elec. & Controls, Inc. v. Power Sys.
Eng’g, Inc., 117 F.3d 180, 192 (5th Gr. 1997).

Needl ess to say, ABN AMRO s counterclai minvol ves many of the
facts relevant to Brown’s other clains, including: Brown’s rights
and obligations under the note; her failure to nake paynents; and
defendants’ efforts to obtain paynent. Accordingly, the district
court had suppl enental jurisdiction over the counterclaimand did
not abuse its discretion in allowing it to be asserted. See 28
US C 8§ 1367, Plant v. Blazer Fin. Servs., Inc., 598 F.2d 1357,
1364 (5th Cir. 1979) (holding, in truth-in-lending case, a state
debt-col | ecti on counterclaim was conpul sory because “the obvious
interrelationship of the clainms and rights of the parties, coupled
with the common factual basis of the clains, denonstrates a | ogi cal
relati onship between the claimand counterclaini).

C.
Brown next challenges the jury instructions. Properly

chal l enged instructions are reviewed for abuse of discretion.



E.g., Fiber Sys. Int’l, Inc. v. Roehrs, 470 F.3d 1150, 1158 (5th
Cir. 2006). To establish error, the challenging party nust first
show the instruction as a whole “creates substantial doubt as to
whet her the jury was properly qguided”. Green v. Admirs of the
Tul ane Educ. Fund, 284 F.3d 642, 659 (5th Cr. 2002). Even if the
instruction was erroneous, we wll not reverse if it “could not
have affected the outcone of the case”. | d. Further, a party
challenging the failure to include a requested instruction nust
show it properly states the |aw E.g., Russell v. Plano Bank &
Trust, 130 F.3d 715, 719 (5th Cr. 1997).

For the first tinme on appeal (nmandating plain-error review),
Brown asserts error in the jury's being instructed that,
“[o]rdinarily, the nere activity of foreclosing ... under a deed of
trust is not the collection of a debt within the neaning of the
[ FDCPA] unl ess other actions are taken beyond those necessary to
forecl ose under the deed of trust, and were taken in an effort to
collect a debt”. As discussed supra, a non-judicial foreclosureis
not per se FDCPA debt collection. Brown fails to show this
instruction “creates substantial doubt as to whether the jury was
properly guided”. Geen, 284 F.3d at 659. There was no reversible
plain error. See Fiber Sys., 470 F.3d at 1158.

Brown next maintains the district court erred in refusing her
requested FDCPA instructions. As discussed supra, Brown has not

establi shed that a reasonable jury could not have found that Mrris

9



was not an FDCPA debt collector. Accordingly, Brown’ s requested
i nstructions, which did not pertain to that t hreshol d
determ nation, “could not have affected the outconme of the case”.
G een, 284 F.3d at 659.

Further, Brown contends the jury should have been instructed
that, under M ssissippi law, Morris owed her a trustee’ s hei ghtened
duty of care as to all foreclosure-related matters. Brown fails,
however, to provide relevant authority for such an instruction.

Finally, Brown asserts the contributory-negligence and
mtigation-of-danmages instructions were erroneous. These
i nstructions, however, “could not have affected the outconme of the
case”, id., because the jury found no negligence, or FDCPA or RESPA
vi ol ations, by defendants.

D

Brown contends the trial court inproperly permtted Murris to
testify about settlenent discussions, in violation of Federal Rule
of Evidence 408. Evidentiary rulings are reviewed for an abuse of
di scretion. E.g., Hodges v. Mack Trucks, Inc., 474 F.3d 188, 198
(5th Gr. 2006); see FED. R EviD. 103. An erroneous evidentiary
ruling is reversible error only if it affected substantial rights
of the conplaining party. E. g., Hodges, 474 F.3d at 199; see FED.
R EviD. 103(a).

Morris’ testinmony was: “[T]o this day in every discussion

have had with M. Brown she has insisted either through her

10



attorneys or personally that she was not going to pay for this
house”. Brown fails to showits adm ssion affected her substanti al
rights. The testinony does not refer to settlenent discussions.
Further, the district court subsequently instructed the jury it was
not to consider Mrris’ reference to statenents made through
att or neys.
L1,
For the foregoing reasons, the judgnent is

AFF| RMED.
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