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GARWOOD, Circuit Judge:

Brook Emmanuel Theodros (Theodros) petitions this court to
review the decision of the Board of Inmgration Appeals (BlIA)
affirmng an immgration judge' s ruling that he was renovabl e and
denying his application for status adjustnent because he had nade
a false claimto United States citizenship to gain enpl oynent.

For the follow ng reasons, the petition is DEN ED
| .

Theodros, a native of Ethiopia and a citizen of Italy, cane

to the United States with his father in 1987, when he was

thirteen years old, as a derivative E-2 visa holder benefitting



fromhis father’s E-1 status. Theodros’'s E-2 status was valid
until 1993, when he reached the age of eighteen. 1In 1993 and
1994, he served prison sentences in California for three
convictions for offenses of receiving stolen property—eoffenses
categorized as crines involving noral turpitude. After
conpleting his sentences, Theodros noved to Dallas, Texas, where
he worked for four-and-a-half years at a hotel, the Marriott.
Then, from 1999 to 2003, Theodros worked for Nortel in Dallas
and, in 2003, Theodros noved to Hawaii to manage commercial real
est at e.

On Novenber 24, 2003, the Departnent of Honel and Security
(DHS) i ssued Theodros a Notice to Appear, charging himwth
removability under 8 U.S.C. 8§ 1227(a)(1)(B)! of the Inmigration
and Nationality Act (INA) since he remained in the United States
after the expiration of his visa. To avoid deportation, Theodros

sought an adjustnent of status under 8 U S.C. § 1255(a), which

18 U S.C 8§ 1227(a)(1)(B) provides:

“(a) Casses of deportable aliens[:] Any alien
(including an alien crewran) in and admtted to the
United States shall, upon the order of the Attorney
General, be renoved if the alien is within one or nore
of the follow ng classes of deportable aliens: (1)

| nadm ssible at tinme of entry or of adjustnent of
status or violates status . . . . (B) Present in
violation of lawf;] Any alien who is present in the
United States in violation of this chapter or any other
| aw of the United States, or whose noni mm grant visa
(or other docunentation authorizing adm ssion into the
United States as a nonimm grant) has been revoked under
section 1201(i) of this title, is deportable.”
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requires, inter alia, an alien to be “adm ssible to the United
States” in order to qualify for a status adjustnent.? Since
Theodros was inadm ssible under 8 U S.C. § 1182(a)(2)(A) because
he had commtted crinmes of noral turpitude, he sought a waiver of
inadm ssibility under 8 U.S.C. 88 1182(a)(2)(F) and (h) due to
the extrenme hardship his renoval would cause his wife, a United
States citizen. Therefore, if this waiver of inadmssibility
were granted, Theodros woul d be deened adm ssible and eligible
for a status adjustnent under 8 U.S.C. 8§ 1255(a)(2).
Subsequently, at the initial hearing before the Immgration
Judge (1J) on March 12, 2004, the |IJ asked Theodros whet her he
had authorization to work in the United States prior to his
wfe s |-130 petition and Theodros responded that he first
recei ved aut horization in 2000.%® The |1J then asked Theodros how

he obtained jobs prior to 2000, and Theodros answered that he

28 U.S.C. § 1255(a) provides:

“The status of an alien who was inspected and adm tted
or paroled into the United States or the status of any
ot her alien having an approved petition for
classification . . . may be adjusted by the Attorney
Ceneral, in his discretion and under such regul ati ons
as he may prescribe, to that of an alien lawfully
admtted for permanent residence if (1) the alien makes
an application for such adjustnent, (2) the alien is
eligible to receive an inmgrant visa and is adm ssi ble
to the United States for permanent residence, and (3)
an immgrant visa is imediately available to him at
the tinme his application is filed.”

At all times throughout all the proceedi ngs Theodros was
represented by | egal counsel.



“didn’t tell the truth.” The governnent then asked Theodr os

whet her he “ever told sonebody [he was] a U S. citizen”, and
Theodros replied, “On the jobs, yes, | did. On the job
application where it says, when it asks on that, | did.” The |IJ
t hen suspended the hearing and, six weeks later, on April 283,
2004, DHS filed an additional charge against Theodros. DHS
alleged that, first, in his testinony on March 12, 2004, Theodros
admtted to falsely claimng United States citizenship to gain
enpl oynent and, second, that in Novenber 1999, Theodros
represented hinself as a United States citizen to gain enpl oynent
at Nortel. Based on those allegations, DHS charged Theodros with
renovability under 8 U.S.C. 8 1227(a)(3)(D)(i)* for falsely
representing he was a United States citizen. This additional
charge j eopardi zed Theodros’s adm ssibility because 8 U S.C. 8§
1182(a)(6) (O (ii)(l1)® provides that such a false representation
of citizenship renders an alien inadm ssible—and, unlike

inadm ssibility caused by conmtting crines involving noral

turpitude, no waiver is available for inadmssibility caused by

‘8 U.S.C. 8§ 1227(a)(3)(D)(i) provides: “Any alien who
fal sely represents, or has falsely represented, hinself to be a
citizen of the United States for any purpose or benefit under
this chapter (including section 1324a of this title) or any
Federal or State lawis deportable.”

8 U.S.C. §8 1182(a)(6)(C)(ii)(1) provides: “Any alien who
fal sely represents, or has falsely represented, hinself or
herself to be a citizen of the United States for any purpose or
benefit under this chapter (including section 1324a of this
title) or any other Federal or State lawis inadm ssible.”
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such false claimng of citizenship.

At the subsequent hearing on July 6, 2004, Theodros’s w fe
testified that she is supported by the rental incone fromthe
comercial real estate managed by her husband and woul d not be
capabl e of managi ng the property by herself if Theodros were
deported. Theodros also testified, admtting he nade fal se
clains of United States citizenship to gain enploynent but
stating that he could not now renenber to which enpl oyers he thus
lied or just when he did so. And, when asked “You don’t know
what you told Nortel in 1999,” Theodros replied “lI can’t say 100
percent.” The governnent introduced a docunent from Theodros’s
Nortel enploynment application entitled “Determ nation of
Eligibility to Wrk on Jobs Affected by U S. Export Control
Laws”, signed by Theodros and dated Novenber 20, 1999. 1In this
docunent, Theodros answered affirmatively the question asking
whet her the signatory was a United States citizen or pernmanent
resident. Theodros’s counsel then stated that Theodros adm tted
that he had made clains to United States citizenship to obtain
enpl oynent, but further stated, with respect to the allegation
t hat on Novenber 20, 1999 Theodros had clained to be a United
States citizen for purposes of obtaining enploynent at Nortel,
that “we’re going to deny that, Your Honor.”

The 1J ruled he “would be inclined to grant the respondent

adj ustnent and the [hardship] waiver” but that “the issue before



the Court is whether there has been a false claimto U S
citizenship, since in the Court’s understanding of the |aw, that
renoves any discretion that the Court m ght otherw se have.”
Finding that Theodros had nade a false claimto United States
citizenship to gain enploynent, and that this is an unwai vabl e
ground of inadmssibility, the 1J denied Theodros’'s request for
adj ustnent of status and ordered himto depart voluntarily or be
deport ed.

Theodros tinely appealed to the BIA which adopted and
affirmed the 1J’'s decision and di sm ssed Theodros’'s appeal .
Theodros then filed in this court a petition for review raising
the sanme clains presented to the Bl A—essentially that the 1J's
deci si ons denying Theodros’ s application for status adjustnent
and the waiver of inadmssibility were based on insufficient
evidence and that the IJ erred in interpreting the bar to
admssibility in 8 US. C § 1182(a)(6)(C(ii)(l1) as applying to
false clains of United States citizenship to gain private sector
enpl oynent. Theodros’s notion for a stay of renoval pending
review was denied. For the follow ng reasons, we deny Theodros’s
petition.

1.

“We review factual findings of the Board to determne if

they are supported by substantial evidence in the record.”

M khael v. INS, 115 F.3d 299, 302 (5th Cr. 1997). “Wen, as



here, the BIA affirns the immgration judge and relies on the
reasons set forth in the immgration judge's decision, this court
reviews the decision of the immgration judge as well as the
decision of the BIA.” Ahned v. CGonzales, 447 F.3d 433, 437 (5th
Cir. 2006).

Theodros seeks review of the IJ and Bl A decisions finding he
made a false claimof United States citizenship under 8 U S. C
88 1227(a)(3)(D)(i) and 1182(a)(6)(c)(ii)(l). He argues that the
finding rests on insufficient evidence and on an incorrect
interpretation of the | NA

A. Fal se Representation of Citizenship

Theodros argues that substantial evidence does not support
the finding that he falsely clained United States citizenship.
We review the BIA's factual findings for substantial evidence,
wth deference given to the 1J's credibility determnations. W
affirmthe decision unless the “evidence conpels a contrary
conclusion.” Carbajal-Gonzalez v. INS, 78 F.3d 194, 197 (5th
Cr. 1996). “In other words, the alien nust show that the
evi dence was so conpelling that no reasonable factfinder could
conclude against it. This court reviews conclusions of |aw de
novo (al though with the usual deference to the Board’s
interpretati ons of anbi guous provisions of the Act in accordance
with Chevron U S A, Inc. v. Natural Resources Defense Council,

467 U.S. 837, 104 S.Ct. 2778, 81 L.Ed.2d 694 (1984))." 1d.



(citations omtted).

Wi |l e under oath at his March 12, 2004 hearing, Theodros
admtted he had falsely clainmed citizenship in order to obtain
enpl oynent before securing a work permt. However, he argues
that his adm ssion is too vague to support a finding that he did
so after the Septenber 30, 1996 effective date of 8 U S. C
88§ 1227(a)(3)(D) and 1182(a)(6) (O (ii)(l). See Illega
| mm gration Reformand | nmm grant Responsibility Act, Pub. L. No.
104- 208, 110 Stat. 3009 (1996) § 344(c). Under 8 U.S.C.

§ 1227(a)(3)(D) (i), “Any alien who falsely represents, or has
falsely represented, hinself to be a citizen of the United States
for any purpose or benefit under this chapter (including section
1324a of this title) or any other Federal or State lawis
deportable.” See also 8 U S.C. 8§ 1182(a)(6)(O(ii)(l) (sane

| anguage but rendering the alien inadm ssible). Both parties
agree that no waiver is available for this ground of

inadm ssibility.

Theodros argues that he did not specify the enploynent for
whi ch he admts making the fal se representations of citizenship,
and all of his enploynent prior to the Nortel job (which began in
1999) began prior to Septenber 30, 1996. He also argues that the
Nortel form cannot establish that he made a fal se representation
for that enploynent since he could have (falsely) indicated he

was a | awful permanent resident, which does not |lead to the sane



non-wai vabl e bar to adm ssibility as falsely representing United
States citizenship.

To support the 1J's finding of a fal se representation of
citizenship, the governnent provided as rebuttal evidence at the
July 6, 2004 hearing a Nortel enploynent docunent® signed by
Theodr os on Novenber 20, 1999, where he indicated a sinple
affirmati ve answer to the question asking whether he was a United
States citizen or a permanent resident— th | anguage
substantially simlar to that on the Form1-9. Additionally,
Theodros testified under oath in court that he had represented
hinmself as a United States citizen to gain enploynent. In his
testinony he could not deny that he had done so to Nortel in
1999. The |1J had asked Theodros, during the discussion of how he
had gai ned enpl oynent prior to his wife’'s 2001 petition, “[H ave
you ever told sonebody you're a U.S. citizen” and Theodros
responded, after initially denying the question, “On the | obs,
yes, | did. On the job application where it says, when it asks on
that, | did.”

After reviewing the record, we cannot say as a matter of |aw

that the 1J was incorrect.” Oal testinony and docunentary

®The governnent could not obtain a Form1-9 from Nortel
whi ch was descri bed by governnent counsel as “very, very
uncooperative” and “very, very difficult.”

"Theodros’s case is distinguishable fromother cases cited,
such as the Ninth Grcuit's United States v. Karaouni, 379 F.3d
1139 (9th Gr. 2004), and United States v. Milunba, 162 Fed. Appx.
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evi dence (including Theodros’'s testinony that he had falsely
clainmed citizenship in connection with “the jobs,” plural, and
admtted at that tinme, before changing his story again, having
had only two jobs prior to 2001—-Marriott and Nortel) clearly
support the 1J's finding that he falsely represented to enpl oyers
that he was a United States citizen.® Oher circuits have held
simlarly. See Ateka v. Ashcroft, 384 F.3d 954, 956-57 (8th Cr
2004) (same finding under 8 U.S.C. § 1182(a)(6)(C of the INA

whi ch has | anguage identical to 8 U S.C. § 1227(a)(3)(D)); Rana

274, 2005 WL 3226852 (5th G r. 2005) (unpublished). In both of

t hese cases, the immgrants’ crimnal convictions were reversed
when the sole evidence of their false and wllful representations
of United States citizenship described in the opinions was their
respective checking of the sanme |1-9 box | anguage at issue here,
and the cases pertained to aliens charged wwth making a fal se
claimunder 18 U.S.C. 8 911, a crimnal statute carrying the

hi gher burden of beyond a reasonabl e doubt. Karaouni, 379 F.3d
at 1145; Ml unba, 2005 W. 3226852 at *1. Also, the statutory

| anguage is distinguishable, since 18 U S.C. 8 911 expressly
requires a willful msrepresentation. See Rana v. CGonzales, 175
Fed. Appx. 988, 2006 W. 1389118 (10th G r. 2006) (follow ng the
Eighth Grcuit’s Ateka in a simlar case and distinguishing the
Ninth Crcuit’s Karaouni). In contrast, 8§ 1227(a)(3)(D)(ii) and
8§ 1182(a)(6) (O (ii)(1l) each nmake an exception for certain aliens
who (unlike Theodros) are children of a citizen and “reasonably
believed . . . that he or she was a citizen.”

%W al so note that Theodros never clained he thought he was
a | awful permanent resident or that he ever represented hinself
as such, and he admtted that he had represented hinself as a
United States citizen in connection with applying for enploynent.
In his testinony he did not deny having so “told Nortel in 1999.”

And, both § 1227(a)(3)(D)(i) and 8§ 1182(a)(6) (O (ii)(Il)
include oral as well as witten fal se representati ons of
citizenship “for any purpose or benefit under this chapter
(i ncluding sections 1324(a) of this title) . . .”
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v. Gonzal es, 175 F. Appx. 988, 996-97 (10th C r. 2006)
(unpubl i shed; sane).
B. Private Sector Enpl oynent

Theodros next argues that even if he falsely clainmed United
States citizenship to gain or retain enploynent, seeking private-
sector enploynent does not fall under any purpose under the | NA
federal or state |law required to make himinadm ssi bl e under 8
U.S.C. § 1227(a)(3)(D).

When a statute is arguably anbi guous, as is the case here,
we give deference as described in Chevron, 104 S.C. at 2793, to
the BIA's interpretation of the statutory provision, and then
review the BIA s | egal conclusions de novo. Smalley v. Ashcroft,
354 F.3d 332, 335-36 (5th Gir. 2003) (affirming the BIA s

definition of “noral turpitude,” which was not defined by the
statute, giving its interpretation Chevron deference). As we
have expl ained, “this two-step approach provides both
consi stency—oncerning the neaning of [the statute at issue]—-and
a proper regard for the BIA's admnistrative role—+nterpretation
of federal immgration |laws.” 1d.

8 US.C 8§ 1227(a)(3)(D (i) requires the fal se
representation of citizenship to have been nade “for any purpose
or benefit under this chapter (including section 1324a of this

title) or any Federal or State law.” 8 U S.C. 8§ 1324a nmakes it

illegal for any (or alnobst any — no exception is clainmed here)
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enpl oyer —public or private—+o hire or continue to enploy an

unl awful or unauthorized alien. Indeed, 8 U S C 81324a(b)
requi res enployers to verify the eligibility of their potenti al
enpl oyee by, for exanple, conpleting an enpl oynent verification
form Therefore, the BIA found that private sector enploynent
was a “purpose or benefit” under section 1227(a)(3) (D)

“The plain | anguage of the statute belies [Theodros’s]
argunents, as the statute provides that “any purpose or
benefit under this Act” is inclusive of section 274A [8
U S. C §8 1324a], the rules governing unlawful enploynent
of aliens by private or governnent entities. Reference
to that section inmmediately follow ng the “purpose or
benefit” clause of section 237(a)(3)(D)(i) [8 U S.C. 8§
1227(a)(3)(D)(i)] infornms the inference that enpl oynent
is an exanple of the sort of purpose or benefit
contenplated in the statute. Further, the statute

i nposes no requirenent that the “purpose or benefit”
obt ai ned through the false citizenship representation
be obtained through a federal or state agency.

| nstead, the statute deens renovabl e an alien who
obt ai ns a purpose or benefit otherw se avail abl e

t hrough the Act or through any federal or state | aw,

t hrough m srepresenting his citizenship status.”

As the BIA al so recogni zes, there is no published authority
finding that private enploynent is not a benefit or purpose under
the Act. Indeed, there is nothing in this record or in any
relevant authority, cited by the parties or otherw se, that |eads
this court to find that the BIA' s construction of the statute is
not reasonable or “perm ssible.” See Chevron, 104 S. C. at 2793.
L1,
For the foregoing reasons, Theodros’s petition is

DENI ED.
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