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Janes Oscar Cooper, federal prisoner # 55036-079, appeals
the denial of his FED. R CRM P. 41(g) notion seeking the return
of property forfeited to the Governnent as a result of his
convictions for conspiracy to possess with intent to distribute
cocai ne base and maintaining a place to use and distribute
cocai ne base. He argues that the district court erred in
dismssing his Rule 41(g) notion as tine-barred and abused its
discretion in dismssing his notion to construe his Rule 41(9)

motion as a FeED. R CQv. P. 60(b) notion.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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The record establishes that Cooper knew no later than Apri
7, 1997, that his property had i ndeed been forfeited. See

Gartrell v. Gaylor, 981 F.2d 254, 257 (5th Cr. 1993).

Consequently, his 2005 Rule 41(g) notion was untinely by roughly

two years. See Cynore v. United States, 217 F.3d 370, 373 (5th

Cir. 2000). The facts do not support application of the
equitable tolling doctrine because, by his own adm ssion, Cooper
heard in 1995 that his property had been forfeited. He therefore
failed to exercise due diligence in preserving his |legal rights.

See Perez v. United States, 167 F.3d 913, 917 (5th Gr. 1999).

In the district court, Cooper argued that his Rule 41(gq)
nmotion should be liberally construed as a Rule 60(b)(3) notion
alleging fraud on the court. A Rule 60(b)(3) notion nust be
brought “not nore than one year after the judgnent, order, or
proceedi ng was entered or taken.” FeD. R QGv. P. 60(b).
Consequent |y, any such notion woul d have been untinely because it
was filed nore than one year after the default judgnent was
entered on June 18, 1991. See id. To the extent that Cooper
argues that the district court should have liberally construed
his Rule 41(g) notion as one rai sed pursuant to other nanmed civil
statutes, this argunent was not raised below and is therefore

wai ved. Yohey v. Collins, 985 F.2d 222, 224-25 (5th Cr. 1993).

AFFI RVED.



