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WENER, Circuit Judge:

Petitioner Marty Danso seeks review of an order of the Board
of Immgration Appeals (“BlIA’) adopting and affirmng the
decision of an immgration judge (“1J”) that denied Danso’s
requests for cancellation of renoval and adjustnent of status,
and ordered himrenoved fromthe United States. W affirm

.  FACTS & PROCEEDI NGS

Danso is citizen of Ghana. In 1982, he was convicted in

Engl and of a crinme involving a controlled substance and sent enced

to twelve nonths of inprisonnment.? Two years later, Danso

! The record does not reflect the exact nature of Danso’s
crime, but he was convicted in the Manchester Crown Court for
Fraudul ent Evasi on of Prohibition on Inportation of Controlled
Drug (Cannabi s).



entered the United States w thout inspection. After | eaving
briefly in 1989, he returned, applied for adm ssion, and was
paroled into the United States for a period of one year.

In 2002, Danso received a Notice to Appear, charging him
wth renovability as (1) an alien who has been convicted of an
of fense involving a controlled substance,? and (2) a “trafficker”
of controlled substances.® Danso then filed an immgrant visa
petition with the United States GCtizenship and Immgration
Services (*USCS") and an application wth the 1J for
cancel lation of renmoval wth adjustnent of status. Danso was
| ater charged with renovability as an alien not in possession of
a valid inmgrant visa.*

At a prelimnary hearing before an |J, Danso admtted his
drug-related conviction in England, and the |J sustained the
charge of renovability based on that conviction. The |IJ did not
sustain the charge based on Danso’s alleged “trafficker” status.
At a subsequent hearing, Danso conceded renovability for failure
to maintain a valid immgrant visa, and the |J sustained that

charge of renovability as well.

28 USC § 1182(a)(2)(A(i)(Il).
3§ 1182(a)(2)(0).
48 1182(a) (7)(A) (i) (1), .



At his nerits hearing, Danso requested that the 1J suspend
renmoval proceedings to allow the USCIS to adjudicate Danso’s
pendi ng i nmigrant visa petition.® The |J issued an oral decision
denyi ng Danso’s requests for relief and ordering himrenoved from
the United States. Specifically, the 1J (1) denied Danso’s
request for adjustnent of status (or a continuance to pursue
sane), because, as an arriving alien in renoval proceedings, he
was ineligible to apply for adjustnment of status® and (2) denied
Danso’s requests for cancellation of renoval because his
inadm ssibility under 8§ 1182(a)(2)(A)(i)(1l) barred that relief.

Danso filed an appeal with the BIA asserting that the [|J
wrongly determ ned that Danso was ineligible for cancellation of
renoval based on his prior conviction, because that conviction
was expunged by effect of British |aw Thi s expungenent, Danso
argued, is analogous to an expungenent obtai ned under the Federal
First Ofenders Act (“FFOA’), which provides that, if specified

conditions are net, the disposition of a federal sinple

> Danso did not nake a formal request for term nation, but
rai sed the issue of termnating proceedings if his inmgrant visa
application was approved. The |IJ addressed Danso’s request as
both a request for a continuance and a request for termnation.

® The 1J relied on 8 CF. R § 1245.1(c) (2006), which
states: “The follow ng categories of aliens are ineligible to
apply for adjustnent of status to that of |awful pernanent
resident . . . (8) Any arriving alien who is in renoval
proceedi ngs pursuant to [8 U S.C. 8§ 1225(b)(1) or § 1229].”
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possession offense will have no legal effect.” He also argued
that the 1J erred in determning that Danso was ineligible for
adj ustnent of status as an arriving alien in renoval proceedings.
After the BIA adopted and affirnmed the IJ's decision, Danso filed
this petition for review
1. ANALYSIS

Danso contends that (1) the BIA violated his right to equal
protection by not treating his expunged foreign conviction the
sane as it would a conviction expunged under the FFOA, and (2)
the BIA erred as a matter of law in holding that Danso was
ineligible for cancellation of renoval and adjustnent of his
st at us.
A Jurisdiction

Under 8 U . S.C. § 1252(a)(2)(C), we do not have jurisdiction
to review “a final order of renoval against an alien who is
renovable by reason of having commtted a crimnal offense
covered in section 1182(a)(2).” Under 8 1252(a)(2)(D), however,
we retain jurisdiction to review "constitutional clains or

guestions of |aw As Danso’s petition for review presents both
a constitutional equal-protection claim and a separate question

of law, we have jurisdiction to reviewit on the nerits.

718 U.S.C. § 3607.



B. St andard of Revi ew

We review an alien’s constitutional claimde novo.® W also

review questions of |aw de novo, deferring, however, to the BIAs

interpretation of the statutes and regulations it adm nisters.?®
C. Merits
1. Danso’s Equal -Protection O aim

a. Dillinghamv. I NS

Danso bases his equal -protection claimon Dllinghamv. |INS,

a case in which the Ninth Crcuit held that the constitutiona
requi renents of due process and equal protection prohibit the

governnent from denying “rehabilitation”! to an alien previously

8 United States v. lLopez-Vasquez, 227 F.3d 476, 481 (5th
Cir. 2000).

° De_La Paz Sanchez v. Gonzales, 473 F.3d 133, 135 (5th Grr
2006) .

0 The broad term “rehabilitati on” describes the effect of a
variety of state |laws allow ng persons found guilty of specified
crimes to have their records cleared, usually based on their good
behavior for a designated tine followng the finding of guilt.
Lujan-Arnendariz v. INS, 222 F.3d 728, 734 n.11 (9th Gr. 2000).
There are two basic types of rehabilitative schenes. 1In one, a
judgnent of conviction is entered, but then erased after the
def endant has served a period of probation or inprisonnment. 1d.
In the other, which is referred to as “deferred adjudication,” no
formal judgnent of guilt is ever entered. Instead, after the
def endant pleads or is found guilty, entry of conviction is
deferred, and after a period of good behavior, the charges are
di sm ssed and the defendant is discharged. Id. Wen referring to
both types of |laws, we often use the term “expungenent.” As did
the NNnth Grcuit in Lujan-Arnendariz, “[w]e realize that
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convicted of a sinple possession offense and rehabilitated under
foreign law, if his post-conviction conduct would qualify himfor
expungenent under the FFOA ! W turn therefore, to the

applicability of the Dillingham decision to the instant case.

i Engl and’ s Rehabilitation of O fenders Act
As Danso does here, D llingham contended that his conviction
had been expunged by operation of England’ s Rehabilitation of
O fenders Act (“ROA”). The ROA provides that a conviction is
treated as “spent,” viz. expunged, if an offender conplies wth
his sentence and is not thereafter convicted of an offense wthin

a statutorily specified tine.?!? The duration of the

‘expungenent’ is to sone extent a m snoner, because under a
deferred adjudication statute there is no conviction to expunge,
as no conviction is ever entered. However, even in such cases,
certain findings or other records nay be expunged. More
inportant, the use of the term‘expungenent’ significantly
facilitates our discussion. Thus, while the federal |aw which we
describe in sone detail-the Federal First O fender Act-is a
deferred adjudication |aw, rather than a vacatur or set-aside
law, we will sonetines use the term “expungenent” when referring
to what occurs under that |aw, as well as under the various types
of state statutes.” |1d.

11267 F.3d 996, 1006-07 (9th Cir. 2001).

12 Rehabilitation of Offenders Act, 1974, c. 53, §8 1 (Eng.).
The Act provides, in pertinent part, that

(1) Subject to subsection (2) below, where an

i ndi vi dual has been convicted, whether before or after
the comencenent of this Act, of any offence or

of fences, and the followi ng conditions are satisfied,
that is to say--



rehabilitative period depends on the length of the original
sentence and the age of the offender, but not on the nature of
the original of f ense. 13 After meeting the statutory
requi renents, “a person who has becone a rehabilitated person
shall be treated for all purposes in law as a person who has
not commtted or been charged with or prosecuted for or convicted
of or sentenced for the offence or offences which were the

subj ect of that conviction.”

(a) he did not have inposed on himin respect of that
conviction a sentence which is excluded from
rehabilitation under this Act; and

(b) he has not had inposed on himin respect of a
subsequent conviction during the rehabilitation period
applicable to the first-nmentioned conviction in
accordance with section 6 bel ow a sentence which is
excluded fromrehabilitation under this Act;

then, after the end of the rehabilitation period so
applicable . . . that individual shall for the purposes
of this Act be treated as a rehabilitated person in
respect of the first-nentioned conviction and that
conviction shall for those purposes be treated as
spent .

3 See id. §8 5. Only convictions resulting in sentences of
fewer than 30 nonths can be rehabilitated under the ROA. |d.
DiI'lingham was over ei ghteen when convicted of sinple possession
of marijuana, and he received only a fine. Under the ROA his
conviction would be regarded as “spent” after five years. Danso
was over eighteen when he was convicted and sentenced to twel ve
months in prison. His conviction would be regarded as “spent”
after ten years. |d. The Attorney Ceneral does not dispute that
Danso has not been convicted of any crine since his 1982 of fense.

“ |d. § 4.



ii. Federal First Ofenders Act
The FFOA provides that a court may place a first-offender
convi cted of sinple possession under 21 U.S.C. 8§ 844 on probation
for up to one year without entering a judgnent of conviction.?®
If the offender conplies with the terns of probation, the court
must dism ss the proceedings against him and discharge him from
probation. |If an offender subject to such a disposition was
under the age of twenty-one at the tine he comnmtted the of fense,
the court nust, on application of the offender, direct that all
references to crimnal proceedings against him be expunged from
official records. After such an expungenent, the disposition
“shall not be considered a conviction for the purpose of a
disqualification or a disability inposed by |aw upon conviction
of a crime, or for any other purpose.”!®
iii. The NNnth Crcuit’s Reasoning
In resolving Dillinghamis equal -protection claim the N nth
Circuit first recognized that “a classification neither involving
fundanental rights nor proceeding along suspect lines is accorded

a strong presunption of wvalidity,” and thus is subject to

15 18 U.S.C. § 3607(a).
16 | d,

17 § 3607(c).

18§ 3607(h).



rational basis review. ® The court cited its own precedent which
established that (1) expungenent wunder the FFOA applies to
removal proceedings, ? (2) “persons who received the benefit of a
state expungenent |aw were not subject to deportation as |long as
they could have received the benefit of the [FFOA] if prosecuted
under federal law, "2 and (3) “persons found guilty of a drug

of fense who could not have benefited from the FFQA were not

entitled to receive favorable inmmgration treatnent, even if they
qualified for rehabilitation under state |aw. ”??

The court stated that “the [BIA s] categorical decision not
to recognize foreign expungenents for sinple drug possession
of f enses did result in differenti al t r eat ment bet ween
[Dillingham] and persons whose federal and state expungenents of
identical crimes were honored by the INS. "2 After finding
differential treatment, the court exam ned whether the difference

was supported by a rational basis. It concluded that “the

¥ Dillingham 267 F.3d at 1005 (quoting fromHeller v. Doe,
509 U.S. 312, 319 (1993)).

20 1d. (citing Lujan-Arnendariz, 222 F.3d at 735).

2l 1d. at 1006 (quoting Lujan-Arnendariz, 222 F.3d at 738)
(enphasis in original).

22 1d. (citing Paredes-Urrestarazu v. INS, 36 F.3d 801, 812
(9th Gr. 1994)) (enphasis added).

2 |d. at 1007.



governnent’s decision establishing an irrebuttable presunption
against the validity of foreign expungenents [isS] unacceptably
overbroad,” and its purported interest in greater admnistrative
efficiency does not provide a rational basis for *“precluding
Dillingham from eligibility for adjustnent of status, while
permtting aliens convicted donestically of identical offenses
(and rehabilitated under simlar state and federal rehabilitative
statues) to seek such relief.”?

Finally, the Dillingham court addressed whether the BIA s

interpretation of the term *“conviction” in 8 US.C 8
1101(a) (48) (A, which was enacted after the FFOA, was entitled to
Chevron deference and effectively superseded the FFOA's
applicability to renobval cases.? The court concluded that,
because the later inmmgration law did not repeal the FFOA in
whole or in part, the FFOA unanbiguously precluded the
governnent’s interpretation, maki ng Chevron def erence
unwar r ant ed. %°
b. The Bl A's Deci si on
The BI A regarded Danso’s contention that his conviction was

expunged under British law as “irrelevant,” because the ROA “was

24 |d. at 1011.
% 1 d.
26 | d.
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clearly rehabilitative in nature” and did not renobve the
di sposition of Danso’'s crimnal offense from the anbit of §
1101(a)(48)(A)’'s definition of “conviction.” The BIA also noted
that Danso failed to offer any evidence that his conviction was
elimnated “on the nerits,” and ruled that it continued to render
hi m i nadm ssi bl e under 8§ 1182(a)(2) (A (i)(Il).
C. Merits
i “Conviction” under Inmmgration Law

W are satisfied that the BIA correctly determ ned that
Danso’s British crimnal offense resulted in a “conviction,” as
that termis defined by § 1101(a)(48)(A), which states:

The term “conviction” neans, with respect to an alien,

a formal judgnent of guilt of the alien entered by a

court or, if adjudication of guilt has been wthheld,

wher e- -

(i) a judge or jury has found the alien guilty or the

alien has entered a plea of quilty or nolo contendere

or has admtted sufficient facts to warrant a finding
of guilt, and

(ii) the judge has ordered sone form of punishnment
penalty, or restraint on the alien's liberty to be
i nposed. ?’

None disputes that Danso pleaded guilty to the drug offense in

Engl and, thus satisfying the plain | anguage of subsection (i) of

the foregoing definition.

27 Enmphasi s added.
11



ii. Effect of Foreign Expungenent
W agree with the Ninth Crcuit’s observation that “[a]s a
general rule, the BIA does not recognize expungenents of
controll ed subst ance of f enses for f eder al i mm gration
purposes.”?® W also agree that, in enacting the FFOA, *“Congress
carved out a narrow exception for [federal] sinple possession
of fenses.”?® W nmay reverse the BIA's order in this case,

however, only if we also accept each of the follow ng

propositions: (1) The definition of “conviction” as set forth in
8§ 1101(a)(48)(A) does not preclude the applicability of the FFOA
in immgration cases; (2) Equal protection prohibits the
governnent from treating an alien whose conviction is expunged
under foreign law differently from one whose conviction is
expunged under the FFQOA, if the fornmer alien would have been
eligible for expungenent under the FFOA had he been prosecuted in
federal <court; and (3) Danso would have been eligible for
expungenent under the FFOA had he been prosecuted in federal
court.
(a) FFOA in the Immgration Context
Regarding the first of those propositions, we have

previ ously expressed “substantial doubt whether the FFOA controls

2 Dillingham 267 F.3d at 1005.

21 d.

12



over the subsequently enacted § 1101(a)(48)(A)."3° That
section’s definition of “conviction” contenplates situations in
which “adjudication of guilt has been withheld,” but the court
“has ordered sone form of punishnent, penalty, or restraint on
the alien's liberty to be inposed.” This definition is broad
enough to enconpass dispositions handled under nost deferred
adj udi cati on/ expungenent schenes, including the FFOA For
exanpl e, wunder the FFOA, only an offender who was placed on
probation and thereafter net the terns of his probation will have
the charges against him dismssed and his records expunged.?3
Despite the eventual expungenent, however, such an offender’s
liberty was nonetheless restrained, as contenplated by 8§
1101( a) (48) (A).

It is certainly plausible, then, to regard § 1101(a)(48)(A)
as superseding or limting the scope of the FFOA in the
i mm gration context. W need not decide that issue today,
t hough, because Danso’s conviction was expunged under foreign

law, and we are satisfied that neither equal protection nor due

30 Madriz-Alvarado v. Ashcroft, 383 F.3d 321, 331 n.12 (5th
Cir. 2004) (noting with approval the Seventh Crcuit’s
observation in G11 v. Ashcroft, 335 F.3d 574, 578 (7th Cr.
2003), that “even if a disposition under [the FFOA] counts as a
conviction in immgration law, it would not be a conviction for
ot her purposes,” and “[t]hus, 8 1101(a)(48)(A) and [the FFOA] may
coexi st, though the forner reduces the domain of the latter”)

118 U.S.C. § 3607(a)-(c).
13



process requires the BIA to treat his foreign expungenent as it
woul d an expungenent under the FFOA
(b) Equal Protection

I n Madriz-A varado, we held that equal protection does not

require the BIA to afford a Texas deferred adjudication the sane
effect as it would an expungenent of a federal conviction under
the FFOA, even if the alien offender arguably could have avail ed

hinmself of the FFOA. %> Like the Ninth Circuit in Dllingham we

recogni zed that only the deferential rational-basis review of the

BIA's decision was required.* Unlike the Dillingham court,

however, we concluded that a rational basis did exist.
Specifically, we agreed with the Third Crcuit’s assessnent in

Acosta v. INS, * that,

Famliar with the operation of the federal crimnal
justice system Congress could have thought that aliens
whose federal charges are dism ssed under the FFOA are
unlikely to present a substantial threat of commtting
subsequent serious crines. By contrast, Congress nmay
have been wunfamliar wth the operation of state
schenes that resenble the FFOA Congress could have
worried that state crimnal justice systens, under the
pressure created by heavy case loads, mght permt
dangerous offenders to plead down to sinple possession
charges and take advantage of those state schenes to

%2 383 F.3d at 333-34.
3 |d. at 332.
3 341 F.3d 218 (3rd Cir. 2003).

14



escape what is considered a conviction under state
I aw. 3°

W also agreed with the Eight Crcuit’s analysis in Vasquez-

Vel eznoro v. INS, % that,

we . . . see a rational basis for treating differently
state and federal convictions that are expunged.
Congress defines the rules of federal crimna
procedure, and Congress enacted the FFOA It s
reasonable to grant greater immgration relief to
defendants whom it has selected for preferential
treatnent of their convictions. That 1is, Congress
better knows and can control the pool of defendant
aliens who will be eligible for inmgration relief via
the FFOA, than it can with state defendant aliens
rehabilitated through a variety of statutes.?®

W are convinced that the Third and Eighth Crcuits
reasoning regarding state deferred-adjudication schenes applies
wth at |east equal force to the foreign expungenent at issue in
this case. Any concerns Congress nmay have had that the narrow
and specific exception it sought to create through the FFOA m ght
beconme too broad if it included state rehabilitative schenes are
even nore valid in the context of England’ s ROA, which operates

to expunge every conviction that produces a sentence of 30 nonths

3% Madriz- Al varado, 383 F.3d at 332 (quoting Acosta, 341
F.3d at 227.)

% 281 F.3d 693 (8th Cr. 2002).

3" Madriz- Al varado, 383 F.3d at 332 (quoting Vasquez-
Vel eznoro, 281 F. 3d at 698.)

15



or less, regardless of the nature of the offense.® W hol d,

therefore, that equal protection does not prohibit IJs or the BIA
from refusing to give effect to an expungenent under the ROA
even if the alien facing renoval arguably could have availed
hi msel f of the expungenent procedures set forth in the FFOA

2. Cancel | ati on of Renoval

The BIA held that Danso was ineligible for cancellation of
renoval because he was statutorily inadm ssible under 8 U S.C. 8§
1182(a)(2) (A (i)(11), by virtue of his drug-offense conviction.
8 U S.C § 1229b(b) provides that,

The Attorney Ceneral may cancel renoval of, and adj ust

to the status of an alien lawfully admtted for

permanent residence, an alien who is inadmssible or
deportable fromthe United States if the alien—

(© has not been convicted of an offense under section

1182(a)(2), 1227(a)(2), or 1227(a)(3) of this title,

subj ect to paragraph (5); and
As we have recognized that the BIA correctly determned that the
di sposition of Danso’s British drug offense was a “conviction”
under 8§ 1101(a)(48)(A), we hold that the BIA was al so correct in
concl udi ng that Danso’s conviction rendered himinadm ssible and

barred cancell ation of his renoval under § 1229b(b).

3. Adj ust nent of Status

38 See, supra notes 10 & 11.
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Danso further contends that the BIA erred in holding that he
was ineligible to adjust his status in renoval proceedings (or to
receive a continuance to pursue such adjustnent), because, as an
“arriving alien,” he was barred from adjustnent of status by 8
CF.R 8§ 1245.1(c)(8).* Danso bases his contention on several
cases in which other circuits have held that this regulation
contradicts the clear |anguage and express intent of 8 U S C 8§
1255(a), ° which specifies:

The status of an alien who was inspected and admtted

or paroled into the United States . . . nmay be adjusted

by the Attorney General, in his discretion and under

such regulations as he may prescribe, to that of an

alien lawfully admtted for permanent residence if (1)

the alien makes an application for such adjustnent, (2)

the alien is eligible to receive an inmmgrant visa and

is admssible to the United States for pernanent

residence, and (3) an immgrant visa is imediately

available to himat the tine his application is filed.

The governnent has devoted a substantial portion of its brief to

addressing the caselaw cited by Danso. W need not do so here,

3% See supra, note 6 for text of the regulation. Danso
concedes his “arriving alien” status.

40 See Bona v. Gonzales, 425 F.3d 663, 670-71 (9th Cr.
2005) (“Although Congress delegated to the Attorney General the
di scretionary authority to grant or deny an application for an
adj ustnent of status, 8 U S.C. 8§ 1255(a), Congress did not
del egate to the Attorney General the discretion to choose who was
eligible to apply for such relief. Thus, we agree . . . that
Congress has spoken to the precise issue of who is eligible to
apply for adjustnent of status and that 8 CF. R § 245.1(c)(8) is
directly contrary to this Congressional determ nation.”); Zheng
v. Gonzales, 422 F.3d 98 , 114-15 (3rd Gr. 2005) (sane); Succar
v. Ashcroft, 394 F.3d 8, 24 (1st Cr. 2005) (sane).

17



however, as we conclude that Danso is ineligible for adjustnent
of his status under the plain |anguage of 8 U.S.C. 8§ 1255(a).
Section 1255(a) conditions the Attorney General’s discretion

to adjust an alien’s status on, inter alia, the alien's

eligibility to receive an immgrant visa. Danso is not eligible
to receive an immgrant visa: He is inadmssible under 8
1182(a)(2)(A) (i)(11) because of his prior conviction.* Even
t hough 8§ 1182(h) allows the Attorney General, in his discretion,
to “waive the application of [8 1182(a)(2)(A)(i)(I1)]
insofar as it relates to a single offense of sinple possession of
30 grans or less of marijuana,” Danso cannot show that his
foreign conviction fits this narrow exception. Consequently, we
hold that he is not eligible for a status adjustnent, regardl ess
of his being an “arriving alien” in renoval proceedi ngs.*
[11. CONCLUSI ON

W hold that (1) the BIA did not violate Danso’s

constitutional right to equal protection by disregarding the

forei gn expungenent of his prior drug conviction, and (2) the BIA

41 Section 1182(a) provides that “aliens who are
i nadm ssi bl e under the follow ng paragraphs are ineligible to
receive visas.”

42 W al so note that Danso does not even contend that he
could have net the third requirenent for eligibility for
adj ust ment of status under § 1255(a), that an inm grant visa be
“Imedi ately available” to him

18



did not err as a matter of law in holding Danso statutorily
ineligible for cancellation of renoval or adjustnent of status.
The BIA's order is, in all respects,

AFF| RMED.
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