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Before us is an appeal by Defendant- Appel |l ant Sharon
Duckworth (“Duckworth”) of the district court’s decision to deny
her qualified imunity at the summary judgnent stage on a claim
of excessive force bought by Plaintiff-Appellee Kenneth Duke
(“Duke”). Because there are genuine issues of material fact

regardi ng Duckworth’s claimof qualified i munity, we |ack

" Pursuant to 5TH QG RoU T RUE 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QRaUT
RULE 47.5. 4.



jurisdiction over this interlocutory appeal and DISMSS it.
| . FACTUAL AND PROCEDURAL HI STORY

On the night of August 22, 2002, Brenda Stevens (“Stevens”),
Pennye Ward (“Ward”), and Sam Dobbi ns (“Dobbins”) arrived at
Stevens’s hone in Sharkey County to find that Duke had | ocked
hi msel f inside the house. Duke, who had been drinking, opened
t he door for them and he and Stevens then went outside to talk.
The conversation turned into an argunent and Duke’s pi stol
accidentally fired. Ward and Dobbins called 9-1-1 frominside
the house. Stevens subsequently entered the house carrying
Duke’s pistol. Duke left in his pick-up truck after trying,
unsuccessfully, to speak with Stevens, Ward, and Dobbi ns, who
woul d not et himinside the house.

Duckworth, who is a Sharkey County Deputy Sheriff, and
Stanl ey Col eman (“Col eman”), also a Deputy, responded to the
call. Duckworth questioned Stevens, Ward, and Dobbi ns while
Col eman searched the area for Duke. Wil e being questioned,
Dobbi ns saw Duke from a di stance, chased himinto a nearby cotton
field, and tackled him |In the struggle that followed, Duke
gai ned t he upper hand and pi nned Dobbins to the ground.

Duckworth asserts that when she canme upon the two in the
cotton field, Duke was not sinply hol ding Dobbi ns down but
appeared to be nmaki ng stabbing notions. Dobbins was also yelling

that Duke was killing him Duckworth ordered Duke to “freeze”



several tinmes, and, when Duke continued to assault Dobbins,
Duckworth shot Duke in the shoulder. Statenments taken from

St evens, Ward, and Dobbins all support Duckworth’s recollection
of the facts.

Duke, however, asserts that his tussle with Dobbins |asted
two to three mnutes and that during that tine he only hit
Dobbins twice. The rest of the tinme, he just held Dobbins down
and tried to keep Dobbins fromhitting him He clains Duckworth
never ordered himto stop.

Duke brought suit agai nst Duckworth, as well as the Sharkey
County Sheriff and other Sharkey County officials, pursuant to 42
U S.C 8§ 1983. He included clains of excessive force, assault,
battery, failure to train, malicious prosecution, and false
arrest and inprisonnent. Defendants noved for sunmary judgnent,
and the district court granted their notions on all clains except
for Duke’s excessive force claimagainst Duckworth. @G ven the
conflicting facts over what happened in the cotton field, the
district court determ ned that Duke had created a genui ne issue
of material fact as to whether Duckworth was entitled to
qualified imunity on Duke’s claimthat she used excessive force
when she shot him Duckworth has appealed this ruling.

1. JURI SDI CTI ON AND STANDARD OF REVI EW
We have jurisdiction over this appeal pursuant to the

coll ateral order doctrine, but our jurisdictionis limted to



i ssues of | aw. Hanpt on v. Ckti bbeha County Sheriff Dep’t, 480

F.3d 358, 363 (5th Gr. 2007). W can review a district court’s
determ nation that a fact issue is material, but we do not have
jurisdiction to review the district court’s decision that a fact

issue is genuine. Bazan ex rel. Bazan v. Hidalgo County, 246

F.3d 481, 490 (5th Gr. 2001); see al so Hanpton, 480 F.3d at 363-
64. Consequently, we nust accept Duke’ s version of the facts as
true and review de novo whether the district court erred in
determ ning that Duckworth was not entitled to qualified i munity

on that set of facts. See obert v. Caldwell, 463 F.3d 339, 345

(5th Gr. 2006); see also Kinney v. Waver, 367 F.3d 337, 348

(5th Gr. 2004) (en banc) (stating the court “consider[s] only
whet her the district court erred in assessing the |egal
significance of the conduct”). The presence of a genuine issue
of material fact regarding qualified immunity wll preclude us

fromexercising jurisdiction. See Aenn v. Cty of Tyler, 242

F.3d 307, 312 (5th Gr. 2001).
[11. DI SCUSSI ON
On appeal, Duckworth asserts that she is entitled to
qualified imunity with respect to Duke’s claimthat she used
excessive force. “The doctrine of qualified imunity shields a
governnental official fromcivil liability for damages based upon
the performance of discretionary functions if the official’s acts

did not violate clearly established constitutional or statutory



| aw of which a reasonabl e person woul d have known.” Hanpton, 480
F.3d at 363. A governnental official need only plead her good
faith to shift the burden of proof to the plaintiff, who nust
then rebut the defense by establishing that the official’s

al l egedly wongful conduct violated clearly established | aw.

Mchalik v. Hermann, 422 F.3d 252, 262 (5th G r. 2005). As
Duckwort h has pl eaded her good faith in shooting Duke, we now
consi der whet her Duke has successfully rebutted the qualified
i muni ty def ense.

The qualified immunity analysis is a two-step process. |d.
at 257. First, the plaintiff nust allege the violation of a

clearly established constitutional right. Easter v. Powell, 467

F.3d 459, 462 (5th Gr. 2006) (per curianm); see also Siegert v.

Glley, 500 U S 226, 231-32 (1991). A right is clearly
established if its contours are sufficiently clear so that a
reasonabl e official would understand that what she is doing

violates that right. Anderson v. Creighton, 483 U S. 635, 640

(1987); Woley v. Cty of Baton Rouge, 211 F.3d 913, 919 (5th

Cr. 2000). |If the plaintiff satisfies this burden, we nust then
determ ne whether the official’s conduct was objectively
reasonabl e under the law at the tinme of the incident. Mchalik,
422 F. 3d at 258.

We now turn to Duke’s claim in which he asserts that his
ri ghts under the Fourth and Fourteenth Anendnents to the United
States Constitution were violated when Duckworth used excessive
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force to seize himby shooting himin the shoulder. It is
clearly established in this circuit that a claimfor excessive
force requires (1) an injury; (2) that resulted directly and only
fromthe use of force that was excessive to the need; and (3)

that the force used was objectively unreasonable. Flores v. Cty

of Pal acios, 381 F.3d 391, 396 (5th Gr. 2004); lkerd v. Blair
101 F. 3d 430, 433-34 (5th Gr. 1996). It is also clearly
established that the use of deadly force is objectively
unreasonabl e unl ess the officer has probable cause to believe
that the suspect poses a significant threat of death or serious
physical injury to the officer or others. Flores, 381 F.3d at

399 (citing Tennessee v. Garner, 471 U. S. 1, 3 (1985)). Here,

Duke has alleged that Duckworth’' s use of deadly force agai nst him
violated his rights because he did not pose a significant threat
of death or serious physical injury to Dobbins. Duke has, thus,
satisfied the first prong of the qualified imunity anal ysis.

We nust now consi der whet her Duckworth’s actions were
obj ectively reasonable. Duckworth argues that, from her vantage
poi nt that night, Duke was stabbing or attenpting to stab Dobbins
and that he refused to stop when ordered to do so. She points
out that the statenents of the other w tnesses back up her
version of events. Therefore, she clains that her actions were
obj ectively reasonabl e because she believed Duke posed a
significant threat of death or serious physical injury to
Dobbi ns. Duke, however, testified in his deposition that,
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al t hough he hit Dobbins twice in the span of two to three
m nutes, he was nerely pinning Dobbins to the ground when he was
shot. Inits summary judgnent order, the district court held
t hat “whether Duke nerely was pinning Dobbins to the ground or
whet her Duke was pummeling hi munnecessarily is . . . a heavily
contested question of fact.” (Summ J. Order at 23.)

As noted above, we cannot disturb the district court’s

finding that this is a genuine issue of fact. See Kinney, 367

F.3d at 348 (holding that, in an interlocutory appeal, “we |ack
the power to review the district court’s decision that a genui ne
factual dispute exists”). Duckworth’s argunent that the district
court did not properly consider all the facts is essentially a
chal l enge to the genuineness finding. W are not at liberty to
review such a finding and indeed | ack the jurisdiction to do so.

I f we accept that a fact issue exists as to whether Duke
appeared to be assaulting Dobbins at the tinme Duckworth shot
Duke, it is clear that such a fact issue is also material, which
precl udes summary judgnent on qualified immunity. Taking the
evidence in the |ight nost favorable to Duke, Duckworth woul d not
have had probabl e cause to believe Duke posed a significant
threat of death or serious physical injury to Dobbins if all Duke
was doi ng was pinning Dobbins to the ground. Wthout such a
threat, Duckworth’s use of deadly force would be objectively
unreasonabl e, nmeaning that qualified i munity would not protect
her actions. Therefore, a genuine issue of material fact exists
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as to whether Duckworth is entitled to qualified i munity.
Consequently, we lack jurisdiction over her appeal and nust
dismss it. See Bazan, 246 F.3d at 493 (dism ssing interlocutory
appeal when there was a genuine issue of material fact).
| V. CONCLUSI ON
For the foregoing reasons, we DI SM SS Duckworth’s
interlocutory appeal for lack of jurisdiction.

DI SM SSED.



