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Tony Egbuna Ford, a Texas inmate, appeals fromthe district
court’s denial of his application for fedeal habeas relief under
28 U S.C 8 2254. A jury convicted Ford of capital nurder, and
the state trial judge sentenced Ford to death. Ford clains that
his conviction was obtained in violation of the federal
constitution. After considering Ford s argunents, the court

affirnms the district court’s judgnent.

"Pursuant to 5TH QRoUT RULE 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THQRaUT
RULE 47.5. 4.



Background of the Appeal

Ford’ s conviction arose froma hone invasion in which two
young bl ack nen forcibly entered a H spanic woman’s hone. At the
time of the break-in, the nother’s teenage son, Arnmando, and her
two adult daughters, Myra and Lisa, were at the house. After
breaking into the house, the two nen demanded that the occupants
give them “the noney.” Wen the famly responded that they had
no nmoney, the nmen demanded jewelry and the famly conplied. The
men then demanded the keys to the car parked outside the house.
Lisa threw the keys toward one of the nen, who wore a | ong dark
coat. After Lisa threw the keys, the man in the | ong dark coat
fired a gun at each nenber of the famly. Armando was hit and
died instantly. Lisa and her nother were also hit, but survived;
the nother, however, was |left severely disabled. Wen the
shooter fired at Myra, she fell to the floor and pretended to be
hit.

Shortly after the incident, Myra and Lisa identified Ford as
t he shooter using a police photo identification |lineup. A Texas
grand jury then indicted Ford for the capital nurder of Arnando
and the attenpted capital nurders of Myra, Lisa, and the nother.
Prior to trial, Ford filed a notion asking the trial judge to
appoi nt himan expert on eyewitness identification. Ford argued
t hat he needed an expert to di spel commobn notions that eyew tness

accounts of events are infallible and necessarily accurate. Ford



expl ained that Myra and Lisa were under a great deal of stress
when t hey observed the shooter and that they did not viewthe
shooter for an extended period of tinme. The trial judge denied
the notion, and Ford proceeded to trial w thout an expert.

Myra and Lisa testified at Ford' s trial and identified Ford
as the shooter. The only other evidence linking Ford to the
crime was a |long dark coat Ford was wearing when he was arrested.
Ford testified during his trial and maintai ned that he never
entered the house. Ford explained that although he drove to the
house with Van Nash Bel ton and Van Nash’s younger brother, Victor
Bel ton, he stayed outside while Van Nash and Victor entered the
house. Ford, Van Nash, and Victor are all black. Ford explained
that he gave his coat to Victor to conceal a gun. Although the
State introduced Ford' s coat as evidence, Ford did not admt the
coat was his.

A Texas jury convicted Ford of the capital nmurder of Armando
on July 9, 1993 and assessed a death sentence. The Texas Court
of Crimnal Appeals affirmed the conviction and the sentence.
Later, the Court of Crim nal Appeals denied Ford' s state habeas
corpus petition.

Ford filed for federal habeas relief on July 24, 2002. The
district court entered a final judgnent denying relief and
denying Ford a certificate of appealability (COA) on April 5
2004. Ford then filed a notice of appeal, and this court granted
a COA on three issues: (1) whether the trial court erred in
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denyi ng Ford a court-appoi nted expert, (2) whether Ford' s trial
attorneys were ineffective for failing to pursue the notion for
an expert on eyewitness identification, and (3) whether Ford’'s
appel late attorney was ineffective for failing to challenge the
performance of his trial attorneys on appeal.
Ford’ s Request for an Expert Wtness

Ford maintains that Myra and Lisa were m staken in their
identifications of himas the shooter and that Victor Belton was
the actual shooter. In his petition for federal habeas relief,
Ford argued that the state trial judge denied his due process
right to an eyewitness identification expert. Ford argued that
he was entitled to an expert under the Suprenme Court’s opinion in
Ake v. Ckl ahoma because he denonstrated that the reliability of
the eyew tness testinony would be a significant factor at trial.
To show the inportance of an expert to his defense, Ford
presented a report by Dr. Roy S. Ml pass, an expert on eyew t ness
identification. In the report, Dr. Ml pass reported the results
of a study establishing facial simlarities between Ford and
Victor, discussing the risk of erroneous identification in cross-
race identifications, and explaining how the presence of a weapon
and stress decrease the reliability of an eyew tness’s
identification. After considering Ford s argunent, the district
court determ ned that Ford had not rebutted the presunptive

correctness of the state trial court’s factual findi ngs—that



Ford was not m stakenly identified by the eyew tnesses and there
was no inpropriety in the way the police conducted the photo
lineup that led to Ford s identification. The district court
observed that no persuasive evidence existed that Myra and Lisa
actually identified the wong man.

Because Ford’'s claimis before the court on coll ateral
review, the court nust first determ ne whether the relief Ford
seeks would create a newrule.! “[A] case announces a new rul e
if the result was not dictated by precedent existing at the tinme
t he defendant's conviction becane final.”? |f resolving the
claimin Ford' s favor would create a new rule of law, the court
w Il neither announce nor apply the newrule unless it falls into
one of two narrow exceptions.® “Under the first exception, a new
rule should be applied retroactively if it places certain kinds
of primary, private individual conduct beyond the power of the
crimnal |aw making authority to proscribe.”* “Under the second
exception, a new rule nmay be applied on collateral reviewif it
requi res the observance of those procedures that . . . are

inmplicit in the concept of ordered |iberty.”®

'Saffle v. Parks, 494 U S. 484, 487 (1990).
2Teague v. Lane, 489 U.S. 288, 301 (1989).
Saffle, 494 U. S. at 87-88.

‘Butler v. MKellar, 494 U S. 407, 415 (1990) (internal
gquotations and citations omtted).

SButler, 494 U.S. at 416.



In the instant case, Ford would have the court extend Ake v.
Okl ahoma.® In Ake, the Suprene Court held that, upon request, a
trial court nust appoint a psychiatrist for an indigent defendant
if the defendant denonstrates that his sanity will be a
significant factor at trial.” The Court explained that “when the
State has nmade the defendant's nmental condition relevant to his
crimnal culpability and to the punishnent he m ght suffer, the
assi stance of a psychiatrist may well be crucial to the
defendant's ability to marshal his defense.”® Ford contends that
the state trial judge should have granted his request for an
expert because his identification as the shooter was a
significant factor at trial and an expert was crucial to his
defense. The Ake Court, however, did not consider the right of
an i ndi gent defendant to the appoi ntnent of an expert on
eyewi tness identification. |Instead, the Court was concerned with
ensuring that an indigent defendant has access to the basic tools
for an adequate defense.® Cross-exam nation of an eyewitness is
the nost basic tool for an adequate defense where the defendant
mai ntains the witness is mstaken. As far as this court has

determ ned, no authority exists that requires a trial court to

®Ake v. Ol ahoma, 470 U.S. 68, 70 (1985).
‘Ake, 470 U.S. at 70.
8d. at 80.

°See id. at 77.



appoi nt an expert in eyewitness identification. Thus, Ford
seeks a new rul e of |aw because the appoi ntnent of an expert “was
not dictated by precedent existing at the tinme [his] conviction
became final.”

Because Ford seeks a new rule of |law, the court nust
determ ne whether the rule falls into one of the two exceptions
to rul e agai nst application of a new rule of |law on coll ateral
review. 2 The first excepti on—where the rule places certain
ki nds of primary, private individual conduct beyond the power of
the crimnal |aw making authority to proscribe®*—does not apply
because Ford does not contend that Texas may not proscribe
capital nmurder.* The second excepti on—where the rule requires
t he observance of procedures that are inplicit in the concept of
ordered |liberty—+s reserved “‘for watershed rules of crimnal
procedure’ inplicating the fundanental fairness and accuracy of

the crimnal proceeding,”?! such as the right to counsel in

Jackson v. Ylst, 921 F.2d 882, 886 (9th Cir. 1990).

1Teague, 489 U.S. at 301.

2Jackson, 921 F.2d at 886.

BButler, 494 U S. at 415.

14See Jackson, 921 F.2d at 886 (nmmking the sane
determnation in a case where a California i nmate chall enged the
denial of his request for an eyew tness expert in a federal
habeas petition).

saffle, 494 U S. at 495 (quoting Teague, 489 U.S. at 311).
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crimnal proceedings for serious offenses.!® These watershed
rules are ones “w thout which the Iikelihood of an accurate
conviction is seriously dimnished.”t A rule requiring the
appoi ntnent of an expert on eyewitness identification does not
fall within the second exception because an effective cross-
exam nation will ordinarily expose an erroneous eyew tness
identification.®® The rule proposed by Ford requiring the
appoi ntnent of an expert on eyewitness identification fails the
“wat ershed test” because it does not inplicate fundanental
fairness or the accuracy of a crimnal proceeding.?®®

Because the rule Ford seeks does not fall within one of the
exceptions to the rule against the application of a new rule on
collateral review, the court will not consider Ford s due process
argunent further.

Standard of Revi ew

As for Ford's remaining clainms, the standards established by
the Antiterrorismand Effective Death Penalty Act of 1996 (AEDPA)
govern Ford s application for federal habeas relief. Under the

AEDPA, this court may not grant relief on a claimthe state

18] d.
YTeague, 489 U.S. at 313.

BUnited States v. Christophe, 833 F.2d 1296, 1300 (9th Cir.
1987).

19Gee Jackson, 921 F.2d at 886.
8



courts have adjudicated on the nerits “unless the adjudication of
the claim. . . resulted in a decision that was contrary to, or

i nvol ved an unreasonabl e application of, clearly established
Federal |aw, as determ ned by the Suprene Court of the United
States.”? “A state court's decision is deened ‘contrary to
clearly established federal lawif it relies on legal rules that
directly conflict with prior holdings of the Suprenme Court or if
it reaches a different conclusion than the Suprene Court on
material ly indistinguishable facts.”? “A state court's decision
constitutes an unreasonabl e application of clearly established
federal law if it is objectively unreasonable.”? This court
presunes the state court findings of fact are correct, and the
petitioner has the burden of rebutting the presunption of
correctness by clear and convincing evidence.? The court

reviews the district court’s findings of fact for clear error and
its conclusions of |aw de novo, applying the sanme standards to
the state court’s decision as did the district court.?

Ford’s I neffective Assistance of Trial Counsel Caim

2028 U.S.C. § 2254(d)(1).

2Busby v. Dretke, 359 F.3d 708, 713 (5th Cr. 2004)
(quoting Wllianms v. Taylor, 529 U S. 362, 405-06 (2000)).

22pondexter v. Dretke, 346 F.3d 142, 146 (5th Cir. 2003).
235ee 28 U.S.C. § 2254(e)(1).
24See Busby, 359 F.3d at 713.
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Ford’ s attorneys filed the notion for the appointnment of an
expert on July 6, 1992. The state trial judge first considered
the notion during a hearing on August 5, 1992. During the
hearing, the trial judge expressed his concern that an expert
woul d i nvade the province of the jury, but postponed further
consideration of the notion until a second hearing on April 2,
1993. During that hearing, the prosecutor suggested that a state
court opinion existed that held that eyew tness expert testinony
was not adm ssible at trial. The judge directed the prosecutor
to provide himwith a copy of the opinion and stated that he
woul d hold Ford’s notion in abeyance. The judge then told Ford’s
attorneys, “If it’s not brought to ne within the two week peri od,
then you reurge your notion. Oherwise, it’s overruled.” The
record does not reflect that the prosecutor ever presented the
opinion to the trial judge. Ford s attorneys did not reurge the
not i on.

In his petition for federal habeas relief, Ford argued that
his trial attorneys were ineffective because they failed to
pursue his notion for the appointnent of an expert after the
trial judge gave themthe opportunity to provide authority for
the notion. The district court considered this claimde novo
because the state habeas court did not nmake a specific finding
about deficient performance. The district court concluded that
Ford failed to nmeet his burden to denonstrate ineffective
assi stance because he did not show that, as of the date of his
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trial, a United States Suprene Court opinion established a right
to a court-appointed eyewitness identification expert and that he
failed to overcone the presunption that his attorneys acted
reasonabl y.

To establish ineffective assistance of counsel, a crim nal
def endant nust show that his attorney’s assistance was deficient
and that the deficiency prejudiced him?2 “To establish
deficient performance, a petitioner nust denonstrate that
counsel s representation ‘fell bel ow an objective standard of
reasonabl eness.’”?¢ “In any case presenting an ineffectiveness
claim the performance inquiry nust be whether counsel’s
assi stance was reasonabl e considering all the circunstances.”?

The circunstances here do not indicate that Ford s trial
attorneys were ineffective. Even though they were unsuccessful
i n obtaining the appointnment of an eyew tness expert and fail ed
to further urge the notion when given the opportunity, Ford’s
attorneys presented Ford s defense of m staken identity by
effectively cross-exam ning Myra and Li sa and denonstrating the
possibility that the sisters were m staken in their

identification of Ford as the shooter.

2Hopki ns v. Cockrell, 325 F.3d 579, 586 (5th Cir.), cert.
deni ed, 504 U.S. 968 (2003).

W ggins v. Smth, 539 U S. 510, 521 (2003) (quoting
Strickland v. Washington, 466 U S. 668, 688 (1984)).

2Istrickland v. Washington, 466 U S. 668, 688 (1984).
11



During his cross-exam nation of Myra, Ford’ s attorney cast
doubt on Myra’s identification of Ford by show ng that Myra
avoi ded | ooking at the intruders because she recogni zed Van Nash
as a famliar face and did not want himto recognize her. During
cross, Myra admtted that she | ooked down nmuch of the tine the
men were in the house. The attorney also explored the
di screpancies in Myra's description of Ford. Mra testified that
t he shooter was between five-four and five-five, wore a knitted
cap that covered his hair and ears, and had a clear face. Cross-
exam nation al so established that on the night of the shootings,
Myra descri bed the shooter as being small-franed and with a clear
conpl exi on. These descriptions contrasted sharply wwth Ford’s
actual height of five-eight and his conpl exi on which was marred
by seven scars. Mra admtted that she never told the police
that the shooter had any scars on his face. The attorney al so
established that although Myra testified on direct that she saw
Ford shoot her brother and her nother, on the night of the
i ncident, she did not tell the police that she actually saw the
shoot er shoot them Instead, Myra told the police that she saw
t he back of the shooter and heard gunshots. Mra’'s cross-
exam nation al so showed that Myra viewed the shooter for a very
short period of tinme; Myra estinmated the shooting incident took
between two and five seconds.

The attorney al so cast doubt on Lisa s identification.
During cross, Ford’'s attorney established that Lisa did not see
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t he shooter shoot nenbers of the famly because she had buried
her face in a pillow, instead, the attorney showed that Lisa
sinply heard the gunshots. The attorney also showed that very
shortly after the incident, Lisa was unable to give the police an
accurate description of the men who entered her nother’s house.
Li ke Myra, Lisa described the shooter as having a very clear
conpl exi on and never nentioned that the shooter had scars on his
face. The attorney confirnmed with Lisa that the shooting

i ncident occurred in a very short time period—+n just five
seconds, enphasizing the short period of tinme the sisters viewed
t he shooter.

Not ably, the attorneys succeeded in getting a photo of
Victor Belton admtted into evidence. The photo was taken very
shortly after the nurder. Using the photo, the attorneys
conpared the physical characteristics of Ford and Victor Belton
and expl ai ned how Ford and Victor Belton were the sane hei ght and
were very close in weight and age. During closing argunents for
the guilt-innocence phase of trial, Ford s attorney conpared the
relative weight, height, skin color, and facial features of Ford
and Victor to show the jury how the sisters could be m staken in
their identifications of Ford. In addition, he enphasized how
the physical simlarities between Ford and Victor Belton, the
stress of the situation, and the short period of tinme that the
shooting occurred woul d have made it difficult for the sisters to
remenber precisely what the intruders |ooked |Iike and could have
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resulted in a mstaken identity. Thus, although they did not
reurge the notion, the attorneys presented the substance of what
an eyew tness expert would have contributed. In the absence of
controlling authority requiring the appointnent of an expert on
eyew tness identification, the district court was correct: the
performance of Ford s attorneys was not objectively unreasonabl e.
Whet her Appel | ate Counsel WAs | neffective

Ford al so conplained in his federal habeas petition that his
appel late attorney was ineffective for failing to raise a due
process claimbased on the failure of Ford's trial attorneys to
reurge the notion for an expert. The district court dismssed
this argunment after concluding that Ford' s trial attorneys were
not ineffective for failing to pursue his notion and that the
trial judge did not deny Ford due process by denying his request
for an expert. The district court reasoned that an attorney’s
failure to present a neritless argunent cannot give rise to an
i neffective assistance cl ai mbecause such performance i s not
deficient and the result of the proceeding woul d not have been
different.

To show i neffective assistance of counsel on appeal, the
petitioner

must first show that his counsel was objectively

unreasonable in failing . . . to discover nonfrivol ous

issues and to file a nerits brief raising them |If

[ he] succeeds in such a show ng, he then has the burden

of denonstrating prejudice. That is, he nust show a
reasonabl e probability that, but for his counsel’s
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unreasonable failure to file a nerits brief, he would
have prevail ed on his appeal . ?8

The court’s discussion of Ford s argunent about the performance
of his trial attorneys shows the argunent had no nerit. Ford’s
appel | ate counsel was not required to raise an argunent w thout
merit. The district court was correct in holding that Ford' s
appel | ate counsel was not deficient.
Concl usi on

The adj udication of Ford s clains about ineffective
assi stance of counsel did not result in a decision that was
contrary to, or involve an unreasonable application of, clearly
est abl i shed federal |aw, as determ ned by the Suprene Court.?®
The state court's resolution of Ford s argunents does not rely on
legal rules that directly conflict with prior holdings of the
Suprene Court or reach a different conclusion than the Suprene
Court on materially indistinguishable facts.®* Thus, the
district court properly denied Ford s application for federal
habeas relief. Consequently, the court AFFIRMS the district
court’s judgnent.

AFFI RVED.

2Smth v. Robbins, 528 U.S. 259, 285 (2000).
2928 U.S.C. § 2254(d)(1).
3°Bushy, 359 F.3d at 713.

15



