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Appel | ant Abel Martinez, in reliance on United States v.

Booker, 125 S. Ct. 738 (2005), contends that the district court

plainly erred in sentencing himunder a nmandatory Federal

Sent enci ng Cui delines systemthat Booker held to be

unconstitutional. He contends that he is entitled to be

resentenced because the error affected his substantial rights.
Plain error is the correct standard of review United

States v. Malveaux, _ F.3d__, No. 03-41618, 2005 W. 1320362 at *1

n.9 (5th Gr. Apr. 11, 2005). To denonstrate plain error,

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Martinez has the burden of showing an error that is obvious and

that affects his substantial rights. United States v. Mres,

402 F.3d 511, 520-21 (5th Gr. 2005), petition for cert. filed

(Mar. 31, 2005) (No. 04-9517). To show that the error affected
his substantial rights, Martinez has the burden of denopnstrating
that “the sentencing judge--sentencing under an advi sory schene
rather than a mandatory one--woul d have reached a significantly
different result.” |1d. at 521. Thus, because Martinez has not
shown that the district court would have inposed a different
sentence, he is not entitled to relief on authority of Booker.

See United States v. Val enzuel a- Quevedo, 407 F.3d 728, 732-33

(5th Gr. 2005).
Martinez also contends that 21 U S. C. 88 952 and 960(a) and
(b) are unconstitutional in light of the Suprene Court’s decision

in Apprendi v. New Jersey, 530 U S. 466, 490 (2000). Martinez

acknow edges that his argunent is foreclosed by this court’s

precedent, but he seeks to preserve the issue for Suprene Court

review. Martinez's argunent is foreclosed. See United States V.
Sl aughter, 238 F.3d 580, 582 (5th G r. 2000).

AFFI RVED.



