United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T June 22, 2005

Charles R. Fulbruge llI
No. 04-40935 Clerk
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
MARCUS ROBERTS,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:03-CR-174-ALL-RC

Bef ore W ENER, BENAVIDES, and DENNIS, G rcuit Judges.
PER CURI AM *
Mar cus Roberts pleaded guilty to possession of a prohibited

object by an inmate. In reliance on United States v. Booker,

125 S. C. 738 (2005), he argues for the first tinme on appeal
that the district court erred in inposing a sentence based on
facts not alleged in the indictnent, not admtted by himin
court, and not proved to a jury beyond a reasonabl e doubt.
Specifically, Roberts challenges the district court’s inposition
of a two-level increase in his base offense |evel pursuant to

US S G 8 2DL.1(b)(3) on the ground that the object of the

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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of fense was the distribution of a controlled substance while in
prison. He also argues that the district court erred in
sentenci ng himpursuant to a mandatory application of the
Sent enci ng Cui del i nes.

To denonstrate plain error, Roberts has the burden of
show ng an error that is obvious and that affects his substanti al

rights. United States v. Mares, 402 F.3d 511, 520 (5th Gr.

2005), petition for cert. filed (Mar. 31, 2005) (No. 04-9517).

To show that the error affected his substantial rights, Roberts
must show that “the sentencing judge--sentencing under an
advi sory schene rather than a mandatory one--woul d have reached a

significantly different result.” 1d. at 521; see also United

States v. Val enzuel a- Quevedo, 407 F.3d 728, 732-34 (5th Cr.

2005). Roberts has not shown that the district court would have
i nposed a different sentence. Accordingly, we AFFIRMthe

judgnent of the district court.



