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Carl os Lozano-Herrera (“Lozano”) pleaded guilty to one count
of being found in the United States w thout having obtai ned
perm ssion to re-enter after deportation and was sentenced to
46 nmonths of inprisonnment. Lozano argues, for the first tine on
appeal, that 8 U . S.C. § 1326(b) is unconstitutional in |ight of

Apprendi v. New Jersey, 530 U S. 466 (2000). Lozano’ s argunent

is foreclosed by Al nendarez-Torres v. United States, 523 U S. 224

(1998). See United States v. Dabeit, 231 F.3d 979, 984 (5th Cr.

2000) .

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Also for the first tine on appeal, Lozano, relying on the

possibility that Al nendarez-Torres will be overruled, as well as

on Blakely v. Washington, 124 S. C. 2531 (2004), argues that the

federal sentencing guidelines are unconstitutional because they
permt the enhancenent of a sentence based on prior convictions.

Lozano’ s argunent fails because Al nendarez-Torres has not been

overrul ed and because the enhancement of a sentence based on
prior convictions does not violate the Sixth Anendnent. See

United States v. Booker, 125 S. . 738, 756 (2005).

The judgnent of the district court is AFFI RVED



