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PER CURI AM *

Enri que Gonzal ez Santana pleaded guilty to conspiring to
distribute, possessing with intent to distribute, and aiding and
abetting in the possession with intent to distribute nore than
100 kil ograms but |ess that 1,000 kilogranms of marijuana, in
violation of 18 US.C. 8 2 and 21 U S.C. 88 841(a)(1),
841(b) (1) (B), and 846.

Santana argues that the district court conmtted error under

United States v. Booker, 125 S. . 738 (2005), because it

engaged in inpermssible judicial fact finding when it enhanced

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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hi s sentence based on a determ nation that Santana exercised a
| eadership role in the offense.
Santana did not object on this basis below and therefore

this court’s reviewis for plain error. United States v. Mares,

402 F.3d 511, 513 (5th Gr. 2005), petition for cert. filed (U S.

Mar. 31, 2005) (No. 04-9517). Based on the offense charged in
Santana’s indictnent and admtted by Santana during his guilty

pl ea, Santana was subject to a five year mandatory m ni num
sentence. See 21 U S.C. 8 841(b)(1)(B)(vii). Santana fails to
explain why application of the statutorily nmandated m ni mum
sentence shoul d be considered error under Booker. Moreover,

al t hough Santana argues that, but for the district court’s
determ nation of |eadership role, he woul d have been eligible for
sentenci ng pursuant to the | ower sentencing range provided by the
United States Sentencing Cuidelines through the safety val ve
relief of 18 U . S.C. § 3553(f), Santana does not discuss the
remai ni ng safety valve requirenents. See 18 U S.C. 8§ 3553(f).

He thus does not neet his burden of proving safety valve

eligibility. See United States v. Flanagan, 80 F.3d 143, 146-47

(5th Gr. 1996). Therefore, the district court was bound by the
mandatory m ni nrum sentence set forth in 21 U S. C

8 841(b)(1)(B)(vii). See United States v. Phillips, 382 F.3d

489, 498-99 (5th G r. 2004).
For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED



