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Jesus M Sandoval, Texas prisoner # 599965, appeals the
magi strate judge’s dism ssal as frivolous of his 42 U S.C. § 1983
conplaint alleging that prison supervisory personnel failed to
take action when guards inproperly distributed prison mail. The
magi strate judge alternatively held that Sandoval failed to state
a claimupon which relief could be granted. He argues that the

defendant officers failed to properly train and supervise their

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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subordinates in mail distribution policies and failed to
i npl ement a policy to protect his constitutional rights.
Sandoval s conplaint and the testinony at the Spears™

hearing reflect that the supervisory officials nonitored the nai
probl em and instructed their subordinates to follow the policies
concerning the mail. Sandoval’s conpl aint does not reflect that
t he defendants personally delivered his nmail to other inmates or
inplenmented a mail delivery policy that was so deficient that it
reflected deliberate indifference to his right to receive his

mai | . Thonpson v. Upshur County, TX, 245 F.3d 447, 459 (5th Cr

2001).

Nor has Sandoval shown that he suffered any constitutionally
cogni zable harm The nere failure to conply with prison rules
and regul ati ons does not, without nore, give rise to a

constitutional violation. Mevers v. Kl evenhagen, 97 F.3d 91, 94

(5th Gr. 1996). Sandoval’s allegations and his testinony at the
Spears hearing do not reflect that he was deprived of his mail or
that he suffered any actual harmas a result of other innmates’

possessing his mail. Richardson v. MDonnell, 841 F.2d 120, 122

(5th Gr. 1988). Nor did Sandoval allege that the violation of
the mail policy precluded himfromfiling any specific |egal

docunents with the court. Walker v. Navarro County Jail, 4 F.3d

410, 413 (5th Gir. 1993).

" Spears v. MCotter, 766 F.2d 179 (5th Cir. 1985).
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Sandoval has not shown that the alleged acts of w ongdoi ng
resulted in any injury to his constitutional rights. The
magi strate judge did not abuse her discretion in dismssing the
conplaint as frivolous. Further, the court accepts the
all egations and testinony as true and determ nes that the
conplaint fails to state a clai mupon which relief could be

granted. See Ashe v. Corley, 992 F.2d 540, 544 (5th Cr. 1993).

Sandoval s appeal is wthout arguable nerit and is

frivolous. See Howard v. King, 707 F.2d 215, 219-20 (5th Cr

1983). Because the appeal is frivolous, it is DI SM SSED. See
5THCQR R 42.2. The magistrate judge's dism ssal of Sandoval’s
conplaint as frivolous and the dism ssal of the instant appeal
as frivolous each count as a strike for purposes of the

three-strikes provision, 28 U S.C 8§ 1915(g). See Adepegba V.

Hammons, 103 F. 3d 383, 387-88 (5th Gr. 1996). Moreover,
Sandoval received a previous strike when the district court
dism ssed as frivolous a prior 42 U S.C. 8§ 1983 conplaint filed

by Sandoval. See Sandoval v. Johns, No. 00-41276 (5th Gr.

June 29, 2001).

Theref ore, Sandoval has accunul ated at |east three strikes
under 28 U. S.C. 8 1915(g), and he is BARRED from proceeding in
forma pauperis in any civil action or appeal filed while he is
incarcerated or detained in any facility unless he shows that he
i's under inmm nent danger of serious physical injury. See 28

U.S.C. § 1915(g).
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Sandoval s notion for appoi ntnent of counsel is DEN ED

See Uner v. Chancellor, 691 F.2d 209, 212 (5th Gr. 1982).

APPEAL DI SM SSED;, 28 U.S.C. 8§ 1915(g) BAR | MPOSED; MOTI ON
DENI ED.



