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PER CURI AM *

Jose Pedro Sanchez-Torres challenges his sentence inposed
followng his guilty plea to being unlawfully present in the United
States follow ng deportation, a violation of 8 U S C. § 1326.
Sanchez-Torres argues that the district court plainly erred in
enhancing his base offense level by four levels pursuant to
US S G § 2L1.2(b)(1)(E) on the basis of his three Washington

State fourth degree assault convictions. Sanchez-Torres contends

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



t hat, based on the evidence in the record, the Governnent failed to
prove that his prior convictions were categorically crinmes of
violence as defined by U S.S.G 8§ 2L1.2.2 W agree.
BACKGROUND

The relevant facts of this case are undi sputed. On January 1,
2004, Sanchez-Torres pleaded guilty and was convicted as an alien
unlawfully present in the United States following a prior
deportation. Though the probation officer originally recommended
a different sentence enhancenent in his pre-sentence report,
Sanchez-Torres successfully argued that the originally recommended
enhancenent was i napplicable. Consequently, the probation officer
nodi fied the pre-sentence report and recomended that Sanchez-
Torres’s sentence be enhanced under 8 2L.1.2(b)(1)(E) on the ground
t hat Sanchez-Torres’s three prior convictions in Washi ngton state
for fourth degree assault were crines of violence.

The nodified pre-sentence report describes the facts in
support of the m sdeneanor assault convictions in lurid detail.
Though that report indicates that Sanchez-Torres pleaded guilty to

each offense, the judgnents of conviction and plea colloquies for

2Sanchez-Torres also contends that his sentence is invalid
under the Suprene Court’s recent decision in United States V.
Booker, 125 S. Q. 738, 739 (2005), because the district court
i nposed a sentence under the erroneous belief that the recomended
sent ence under the Sentencing Quidelines was mandatory rather than
merely advisory. Because we vacate Sanchez-Torres’s sentence on
anot her ground, we need not consi der whether his sentence woul d be
i nvalid under Booker. See United States v. Villegas, 404 F. 3d 355,
365 (5th Cr. 2005).




each offense are not in the record.

On April 22, 2004, the district court adopted the facts and
recomendations set forth in the nodified pre-sentence report and
sent enced Sanchez-Torres to 24 nonths’ inprisonnent, the statutory
maxi mum for his offense. This is because, with the four-Ieve
enhancenment under 8 2L1.2 (1)(b)(E) crinme of violence, the m ni mum
sentence in the Guidelines range for his sentence exceeded the
statutory maxinmum and pursuant to 8 5.Gl.1(a), in such an
i nstance, the statutory maxi mum becones the “Quii deline sentence.”
Though Sanchez-Torres rai sed no objection to his crine of violence
sent ence enhancenent during sentencing, he tinely appeals.

ANALYSI S AND CONCLUSI ONS

Because Sanchez-Torres did not raise his |legal objection to
the inposition of the four-level sentence enhancenent in district
court, this court’s review of that sentence enhancenent is for

plain error. See, e.d., United States v. Aderholt, 87 F.3d 740,

743 (5th Cir. 1996); cf. United States v. Booker, 125 S. C. 738,

769 (2005)(instructing appellate courts to apply ordinary
prudential doctrines such as plain-error review). Plain error
occurs when: (1) there was an error; (2) the error was clear and
obvious; and (3) the error affected the defendant’s substanti al

rights. United States v. d ano, 507 U. S. 725, 732-37 (1993); United

States v. Mares, 402 F. 3d 515, 520 (5th Gr. 2005). *“If all three

conditions are net, an appellate court may then exercise its



discretion to notice a forfeited error but only if the error
seriously affects the fairness, integrity, or public reputation of
judicial proceedings.” Mares, 402 F.3d at 520 (quoting United

States v. Cotton, 535 U. S. 625, 631, 152 L. Ed. 2d 860, 122 S. C

1781 (2002)).
This court has recently held that the usual de novo standard
of review for a district court’s application of the Quidelines

remai ns unchanged foll owi ng Booker. United States v. Vill egas, 404

F.3d 355, 359 (5th Cr. 2005). Thus, in determ ning whether there
was plain error in the district court’s application of the
Gui delines, that application is reviewed de novo. 1d. at 363.
US S G 8§ 2L1.2(b)(1)(E) states that a defendant’s base
of fense | evel shoul d be increased four levels if he “previously was
deported, or unlawfully remained in the United States, after
.three or nore convictions for msdeneanors that are crinmes of
vi ol ence or drug trafficking offenses.” U S. S.G 8§ 2L1.2(b)(1)(E)
“Crime of violence” is defined to include “any offense under
federal, state, or local |awthat has an el enent the use, attenpted
use, or threatened use of physical force against the person of

another.” US S G 8§82L1.2, cnt. n.1(B)(iii); see United States v.

Vargas-Duran, 356 F.3d 598, 599-600 (5th Cr.) (en banc), cert.

denied, 124 S. . 1728 & 125 S. C. 494 (2004); United States v.

Cal deron- Pena, 383 F.3d 254, 256 (5th G r. 2004) (en banc), cert.

denied, 135 S. Ct. 932 (2005).



Under this court’s en banc deci sion in Cal deron-Pena, and the

categorical approach mandated by the CGuidelines, the facts of a
particul ar of fense should not be used to determ ne whether a prior
conviction of a non-enunerated offense is a conviction for a crine

of violence. Cal deron-Pena, 383 F. 3d at 257. Instead, the rel evant

gquestion is whether the el enents of that offense, involve the “use,

attenpted use, or threatened use of force against the person of

anot her,” and the elenents of an offense are found in the statute

of conviction. Cal deron-Pena, 383 F.3d at 256-57. 1|In order for an

offense to qualify as a crinme of violence “the intentional use of
force nmust be a ‘constituent part of a claimthat nust be proved

for the claimto succeed.’” Vargas-Duran, 356 F.3d at 605 (quoting

Black’s Law Dictionary 538 (7th ed. 1999)). *“If any set of facts
woul d support a conviction w thout proof of that conponent, then
the conponent nost decidedly is not an elenment—inplicit or
explicit—of the crinme.” 1d.

I n WAshington state, a person commts assault in the fourth
degree if “under circunstances not anounting to assault in the
first, second, or third degree, or custodial assault, he or she
assaults another.” WAsH. Rev. CobE ANN. 8 9A. 36.041(1) & (2) (West
2004) . Because the term “assault” is not defined by statute
Washi ngton courts apply the common | aw definition of assault. See

Cark v. Baines, 84 P.3d 245, 247 n.3. (Wash. 2004). Thus, in

Washi ngton, there are three recogni zed definitions of assault: “(1)



an attenpt, with unlawful force, to inflict bodily injury upon
another ; (2) an unlawful touching with crimnal intent; and (3)
putting another in apprehension of harm whether or not the actor
intends toinflict or is incapable of inflicting harm” 1d. Based
on these comon | aw definitions as well as the Washi ngton assault
statutes, a person commts assault in the fourth degree when the
intentional touching is harnful or offensive but does not invol ve:
(1) great bodily harmor a weapon; (2) recklessly inflicted bodily
injury that is substantial; (3) negligently inflicted bodily injury
or injury resulting in substantial pain and suffering. See WASH.
Rev. Cobe. ANN. 88 O9A. 36.011 (describing assault in the first
degree); 9A 36.021 (describing assault in the second degree);
9A. 36.031 (assault in the third degree). Accordingly, we concl ude
that a Washington state prosecutor nay secure a conviction for
fourth degree assault by proving that there was an intentiona

touching that is either “harnful” or “offensive.” Washington v.

Plush, 2000 Wash. App. LEXIS 209 at *5 (Wash. C. App
2000) (affirmng conviction for assault because spitting on an

of fi cer was an of fensi ve i ntenti onal unl awful touching); WAshi ngton

v. C.D., 2002 Wash. App. LEXI S 2873 (Wash. Ct. App. 2002)(affirm ng
conviction for assault because touchi ng of conpl ai nant’ s breast and
butt ocks could be an of fensive touching).

This court has previously stated that the use of force el enent

of a crime of violence involves “destructive or violent force.”



United States v. Landeros-Gonzales, 262 F.3d 424, 426 (5th Gr.

2001). Consequently, while a “harnful” touching |likely involves as
an el enent the use, attenpted use, or threatened use of destructive
or violent force agai nst the person of another necessary to qualify
for a crime of violence sentence enhancenent under U S . S.G 8
2L1.2, an offensive touching may not involve such an el enent. See,

e.q.,_Plush, 2000 Wash. App. LEXIS 209 at *5; C. D., 2002 Wash. App.

LEXI'S 2873. Hence, the nere fact that Sanchez-Lopez was convi cted
for fourth degree assault in Washington state does not denonstrate
that the use, attenpted use, or threatened use of physical force
agai nst the person of another was an essential el enent necessary to

support that conviction. See Vargas-Duran, 356 F.3d at 605. G ven

that the record is devoid of any additional evidence, such as the
j udgnent of conviction, or the plea colloquy, from which we my
ascertain the essential elenents of Sanchez-Torres’s Wshi ngton
fourth degree assault convictions, we cannot categorically
determ ne those convictions to be crinmes of violence under U S. S. G

8§ 2L1.2(b)(1)(E). See United States v. Martinez-Paranp, 380 F.3d

799, 801, 805-06 (5th Gr. 2004). Thus, it was error to apply the
four-level crinme of violence enhancenent in this case based on

merely the existence of those convictions. See United States V.

Rodri guez- Rodri guez, 388 F.3d 466, 470 (5th Gr. 2004); United

States v. Alfaro, 2005 U.S. App. LEXIS 7325, *11 (5th Gir. 2005).

Because we have determned that it was error to apply the



four-level <crine of violence enhancenent to Sanchez-Torres’s
sent ence, and because that error is obvious under this Crcuit’s
precedent, Sanchez-Torres has net the first two prongs of the plain

error test. See Villegas, 404 F.3d at 364; Al faro, 2005 U S. App.

LEXIS at *11-12. As the parties do not dispute that his sentence
is significantly longer with the enhancenent (24 nonths) than
w thout (likely between 12 and 18 nonths) and there is no overl ap,
Sanchez-Torres has al so established the third prong of the plain
error test—viz. that the error affected his substantial rights and
affected the fairness, integrity, or public reputation of the
judicial proceedings. Villegas, 404 F.3d at 364; Alfaro, 2005 U S.
App. LEXIS at *11-12. Finding plain error, we accordingly VACATE
Sanchez-Torres’s sentence and REMAND to the district court for re-

sent enci ng.



