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Plaintiff-Appellant Marie Lejeune Cormer (“Cormer”)
appeals the district court’s award of sunmary judgnent to
Def endant - Appel | ee Dol gencorp, I nc. (“Dol gencorp”) for her personal
injury suit arising fromher fall inside one of Dol gencorp’s Dol lar
Ceneral stores. W review the district court’s summary judgnent
deci sion de novo, using the sane standard as that court. Royal

Ins. Co. of Anerica v. Hartford Underwiters Ins. Co., 391 F. 3d

639, 641 (5th Gir. 2004).

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5TH QR R 47.5. 4.



On May 16, 2003, Cormer entered the Dollar General in
Jenni ngs, Louisiana. As she entered the store, she tripped over
the entrance rug and fell, severely breaking her |eg. It was a
sunny day outside, and Corm er does not assert that her fall was
caused by anything other than the mat, which she contends had
ridges sufficient to catch her heel and force her totrip. Cormer
filed suit in Louisiana state court agai nst Dol gencorp, which owns
the store, all eging negligence agai nst Dol gencorp for breachingits
duty of care by having a defective mat in the entranceway.
Dol gencorp renoved the suit to federal court.

To prevail on such a claim an injured plaintiff nust
prove that (1) the object was in the defendant’s custody; (2) the
thing contained a vice or defect which presented an unreasonabl e
risk of harm to others; (3) the defective condition caused the
damage; and (4) the defendant knew or should have known of the
defect. La. GCv. Code arts. 2317, 2317.1. As the district court
properly decided, Cormer failed to submt sufficient evidence on
multiple elements of this prima facie case to survive sunmary
j udgnent .

The parties agree that Dol gencorp had custody of the mat
in question. However, Cormer failed to obtain any evidence of a
defect in the mat. Cormer admtted that the mat was dry at the
time of the incident, that it was not extendi ng outside the doorway
or curled up, and that the mat contained no |iquid or other foreign
substances that mght constitute a defect. In district court,
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Corm er clained that Dol gencorp had intentionally destroyed t he mat
in question to keep her from denonstrating the mat’'s inherent
flaws; however, Cormer acquired a simlar mat during sumrary
j udgnment proceedi ngs and Dol gencorp expressly stipulated that the
mat submtted by Cormer was like the mat in the store on the day
in question. This mat contai ned no defects, and Cormer failed to
submt any evidence or testinony beyond her conclusory allegations
that the mat contained defects. This failure is fatal to her

claim See, e.q., Wite v. FO USA, Inc., 319 F. 3d 672, 677 (5th

Cir. 2003) (mere conclusory allegations are not conpetent summary
j udgnent evi dence and thus cannot be used to defeat a notion for
summary judgnent).

Even assum ng arguendo that the nmat was defective,
Cormer further failed to produce summary judgnent evidence
sufficient to create a fact issue as to whether Dol gencorp
enpl oyees had know edge of the defective condition. To preclude
summary judgnent on this issue, a plaintiff nust denonstrate that
enpl oyees knew or should have known of the defective condition

See, e.q., Walters v. Kenner G G’'s, 780 So. 2d 467, 469 (La. App

2001) (holding plaintiff carried her burden by eliciting testinony
from the store manager that he had found screws mssing from
simlar chairs that caused the accident and plaintiff’s injuries);

Saulny v. Tricou House, L.L.C. , 839 So. 2d 392, 394-95 (La. App.

2003) (affirmng judgnent for plaintiff who was injured by a
col l apsing plastic chair where she produced evi dence that the sane
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type of chairs had repeatedly broken over a two year period).
Here, Cormer failed to produce any evidence that store enpl oyees
knew or should have known about the alleged defects in the mat:
She produced no docunentation of previous accidents, nor did she
i ntroduce any affidavit or deposition testinony of store enpl oyees
that they knew a defect existed, nor did she acquire any other
evidence that nmay have denonstrated constructive or actual
know edge. This omssion is also fatal to her claim

Cormer’s final contention is that the mat used in the

store constituted an unreasonably dangerous condition. Cormer’s

sol e support for this claimis Waver v. Wnn-Di xie of LouisSiana,
Inc., 406 So. 2d 792 (La. App. 1981), in which the court held that
a nerchant nust “have a mat that lies flat so that a patron’s foot
W Il not catch under sone rise in the mat, causing himor her to
fall.” 1d. at 794. However, Corm er does not claimthat her foot
was caught under the mat, but instead that the ridges on top of the
mat caught her tennis shoe and tripped her. Thus, Weaver is
i napposite and no Loui siana | aw supports Cormer’s contention that
the mat constituted an unreasonably dangerous conditi on.

The judgnent of the district court is AFFI RMED



