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PER CURI AM *

Appel lant CGeorge V. Fuller, a fornmer prisoner of Harris
County, filed suit in district court, alleging constitutional and
civil rights violations under 42 U S.C. 88 1981 and 1983 with
regard to Harris County’s alleged deliberate indifference to his
serious nedical needs, the result of which was the anputation of

his | eg above the knee. The district court issued an opinion in

"Pursuant to 5TH QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.



which it determned Fuller was not entitled to relief. The
district court thereafter entered final judgnment against Fuller.
Fuller filed a notion for a new trial, which the district court
summarily denied. Fuller tinely filed the instant appeal. For the
reasons set forth bel ow, we VACATE the district court’s di sm ssal
order and REMAND for further proceedings.

BACKGROUND & PROCEDURAL HI STORY

Ful l er was a prisoner of Harris County when, on July 25, 2003,
while participating in recreational activities at the prison, he
sustai ned a di sl ocated knee cap. Fuller was taken to LBJ Hospital
in Houston, Texas. The hospital placed himin a knee stabilizer
and told himto return to the hospital on July 31, 2003, for
surgery. Fuller was not taken to the hospital for the prescribed
procedure until August 19, 2003, despite the fact that he filed
repeated sick call requests with officials at the jail begi nning on
July 31, 2003.

Follow ng the surgery, Fuller was told by the hospital to
return in 10-14 days for a post-operative exam nation. According
to Fuller, he notified Dr. Porse inthe jail clinic on Septenber 4,
2003, 16 days after the surgery, that he was to be returned to the
hospital for the scheduled followup. Dr. Porse exam ned Fuller
and observed swelling in the Kknee. Dr. Porse prescribed
antibiotics and sent Fuller back to his cell. The follow ng day,

Fuller noticed “a reddish drain” from the knee and informed the



duty nurse. According to Fuller, however, it wasn't until the
fourth day after the drainage was first observed that he received
a shot fromthe jail clinic. On Septenber 9, 2003, Fuller was sent
to the hospital where he underwent energency surgery.

Fuller alleged that he received two operations and then
demanded a second opinion at another hospital, which was deni ed.
He al so all eged that he asked a guard to obtain a formso that he
could refuse further treatnent, but that a doctor at the hospital
had left specific instructions not to let him sign a refusal.
According to Fuller, on Septenber 12, 2003, he submtted to yet
anot her surgery because he was under sedation and because he was
previously denied a request to go to another hospital. Fuller’s
leg was then anputated above the knee. He was subsequently
rel eased from custody on Novenber 10, 2003.

Fuller filed suit in district court, asserting constitutional
rights violations under the Ei ghth and Fourteenth Amendnents, and
civil rights violations under 28 U S C 8§ 1981 and 1983.
Specifically, Fuller alleged that his injuries were the result of
Harris County’s deliberate indifference and gross negligence in
responding to his inmmedi ate serious nedical needs. The district
court issued a brief opinion denying Fuller relief in which it
found that “[t]he objective data show ed] no | apse of care,” and
further determned that “[s]ince he had drugs and surgeries fit to
hi s needs, no neglect or indifference appears.” In its concluding
sentence, the district court held that Fuller could “not sue under
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the Constitution’s requirenent for regular, national governnent
processes.” The district court entered judgnent against Fuller
who then filed a notion for a newtrial, which the district court
summarily denied. Fuller tinely filed the instant appeal.
DI SCUSSI ON

It is unclear from its order whether the district court
dismssed Fuller’'s claimas being frivolous or for its failure to
state a claimon which relief may be granted. |In the absence of
such an express basis, we evaluate Fuller’s conplaint under both
grounds for dism ssal.

We reviewa district court’s determ nation that a conplaint is

frivolous for an abuse of discretion. Martin v. Scott, 156 F. 3d

578, 580 (5th Gr. 1998) (per curian). Aconplaint is frivolous if
it lacks an arguable basis in |law or fact, such as when a prisoner
alleges a violation of a legal interest that does not exist. |d.
A conplaint |lacks such a basis if it relies on an indisputably

meritless legal theory. Taylor v. Johnson, 257 F.3d 470, 472 (5th

Cr. 2001). W nust determne, therefore, whether Fuller’s
conplaint sets forth facts that, taken together, assert a legally
cogni zabl e cl aim

Alternatively, we review de novo a district court’s di sm ssal

for failure to state a claim on which relief can be granted.

Scanlan v. Texas A&M Univ., 343 F.3d 533, 536 (5th Gr. 2003).

This Court wll affirm an order dismssing an action only if it



appears that no relief could be granted under any set of facts that

could be proven consistent with the allegations. day v. Alen

242 F.3d 679, 680 (5th Cr. 2001) (internal quotations omtted).

In Estelle v. Ganble, 429 U. S. 97 (1976), the Suprene Court

addressed the rights of prisoners under the Ei ghth Amendnent. The
Court held that “[r]egardless of how evidenced, deliberate
indifference to a prisoner’s serious illness or injury states a

cause of action under § 1983.~7 ld. at 104; see also Lawson V.

Dall as County, 286 F.3d 257 (5th Cr. 2002) (affirmng a district

court’s award for damages under § 1983 to paraplegic inmate who
alleged prison officials were deliberately indifferent to his
serious nedi cal needs).

Based on a review of Fuller’s conplaint, we conclude that it
does not rely on an indisputably neritless |legal theory. Although
not artfully drafted, Fuller argues his Ei ghth Arendnent right to
be free fromcruel and unusual puni shnent was vi ol ated when prison
officials delayed in securing himthe necessary nedi cal services.
Full er specifically sets forth facts relating to his nedical care
(or alleged lack thereof) that give rise to an actionable claim
First, Fuller cites the 19-day span i n which he argues his surgical
operation, originally scheduled by the hospital, was delayed by
Harris County. Fuller proceeds to detail how, follow ng the first
surgical procedure, Harris County was allegedly dilatory in
returning Fuller to the hospital for a schedul ed re-exam nation.
It was during this delay, argues Fuller, that he began experi enci ng
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a “reddish drain” in and around his knee in addition to a fever
relating to the infection. Both of these conditions were all egedly
known by the jail clinic, yet, according to Fuller’s conplaint,
they nevertheless refused to return Fuller to the hospital to be
exam ned. Furthernore, in his statenent of clains for relief,
Ful l er specifically alleges:

The policy, custom and practice by [Harris County]

deprived plaintiff of his civil rights 42 USCA 1983, 1981

(A), his constitutional rights under the 8th anmendnent

and the 14th anendnent, subjecting plaintiff to

deli berate indifference and i ntenti onal gross negligence

to his i medi ate serious nedi cal need.

We are not convinced that “no relief could be granted under
any set of facts that could be proven consistent wth the
allegations.” day, 242 F.3d at 680. Wt hout speaking to the
merits of his claim we conclude that Fuller clearly states in his
conplaint that Harris County was deliberately indifferent to his
serious nedi cal needs. By doing so, Fuller presented the district
court with a conplaint containing alleged facts that, if taken as
true, state a claimthat has an arguabl e basis in | aw and cannot on
its face be deened frivolous. Such alleged facts require
devel opnent through the civil discovery process. Accordingly, we
VACATE the district court’s dism ssal of this action and REMAND t he

case for further proceedings.

VACATED and REMANDED.



