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Rodney Jordan Fernandez appeals his guilty-plea conviction
of illegal reentry after deportation, for which he was sentenced
to 70 nonths of inprisonnent, three years of supervised rel ease,
and a $100 speci al assessnent.

Fernandez argues for the first tine on appeal that the
“felony” and “aggravated felony” provisions of 8 U S.C. § 1326(a)
and (b) are unconstitutional. He acknow edges that his argunent

is foreclosed, but he seeks to preserve the issue for possible

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Suprene Court reviewin light of Apprendi v. New Jersey, 530 U S.

466 (2000). As Fernandez concedes, this issue is foreclosed.

See Al nendarez- Torres v. United States, 523 U S. 224, 247

(1998); United States v. Garcia-Mejia, 394 F.3d 396, 398-99 (5th

Cir. 2004).

Fernandez al so argues that the district court erred in
enhanci ng his base offense |level by 16 |evels based on his prior
Texas conviction for injury to a child because it was not a crine
of violence. He argues that the offense did not require proof of
the el enment of the use, attenpted use, or threatened use of
physi cal force against a person.

Section 8§ 2L1.2 of the United States Sentencing Cuidelines
provides that the offense level for unlawfully entering or
remaining in the United States shall be increased by 16 levels if
t he defendant has a prior conviction for a “crinme of violence.”
US S G 8 2L1L.2(b)(1)(A(it). The comrentary to U. S. S. G
8§ 2L1.2 defines “crinme of violence” as any of certain listed
of fenses or “any offense under federal, state, or local |aw that
has as an elenent the use, attenpted use, or threatened use of
physi cal force against the person of another.” U S S. G § 2L1. 2,
comment. (n.1(B)(iii)). Because injury to a child is not a
listed offense, the offense nust involve the use, attenpted use,
or threatened use of physical force to be a “crine of violence”

in this context.
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In determ ni ng whether the offense is a crine of violence,
the court “looks to the elenents of the crinme, not to the

defendant’ s actual conduct in commtting it.” United States v.

Cal deron- Pena, 383 F.3d 254, 257 (5th G r. 2004)(en banc), cert.

denied, 125 S. . 932 (2005). |If an offense statute contains
di sjunctive elenents, a sentencing court may | ook to the offense
conduct described in the indictnent or jury instructions for the
limted purpose of determ ning which of the elenents were
satisfied in the defendant’s conviction. 1d. at 258.

TeEX. PENAL CoDE ANN. 8§ 22.04(a), the statute under which
Fernandez was indicted and convicted, “crimnalizes acts or

om ssions that intentionally, know ngly, recklessly, or

negligently result ininjury to a child.” United States V.

Gacia-Cantu, 302 F.3d 308, 312 (5th Cr. 2002). The conm ssion

of the offense does not require the use of physical force against

a person. |d.; see United States v. Rodriguez-Rodriguez, 388

F. 3d 466, 469 (5th Cr. 2004).

Al t hough Fernandez’s indictnent charged that he struck a
child with a cord, the statute underlying his offense does not
requi re the use of physical force to be proved as an el enent of
the offense. Furthernore, even if TeEx. PeENAL CoDE ANN. § 22.04(a)
were pared down to include only those el enents supported by the
indictnment, it would not constitute a crine of violence in
Fernandez’ s case because the statute’s requirenent that the

def endant “cause[]” bodily injury is not equivalent to the
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requi renent of “the use, attenpted use, or threatened use of
physi cal force against the person of another” in the commentary

to US.S.G § 2L1. 2. See United States v. Vargqgas-Duran, 356 F.3d

598, 606 (5th Cr.) (en banc), cert. denied, 124 S. C. 1728

(2004). Thus, it was not a crine of violence warranting a 16-

| evel enhancenent pursuant to U S.S.G 8 2L1.2(b)(1)(A(ii).
Accordingly, the sentence is VACATED and the case is REMANDED to
the district court for resentencing in accordance with this

opinion and United States v. Booker, 125 S. C. 738 (2005).

SENTENCE VACATED; CASE REMANDED TO THE DI STRI CT COURT FOR

RESENTENCI NG



