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Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 4:03-CR-170-ALL

Before DAVIS, SMTH and DENNI'S, Ci rcuit Judges
PER CURI AM *

Evenci o Rubi o- Rubi o appeal s his sentence follow ng his guilty-
pl ea conviction for illegal reentry after deportation, a violation
of 8 US.C § 1326. Rubi o- Rubi 0 argues that the district court
erred by inposing his sentence under the mandatory guidelines

schenme hel d unconstitutional in United States v. Booker, 125 S. C.

738 (2005). Because Rubio-Rubio did not raise this issue in the

district court, review is limted to plain error. See ULnited

States v. Vonn, 535 U. S. 55, 59 (2002). The district court erred

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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i ninposing Rubi o’s sentence under the mandatory Qui del i nes schene,

and this error was obvious after Booker. See United States v.

Val enzuel a- Quevedo, = F.3d __, No. 03-41754, 2005 WL 941353 at *4

(5th CGr. Apr. 25, 2005). However, Rubi o-Rubi o has not shown that
the error affected his substantial rights as he has not shown that
the record shows the district court judge would have inposed a
different or | esser sentence under a Booker advisory regine. See
id. at **4-5. Therefore, he has not net the requirenents to show
plain error.

AFFI RVED.



