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for the Western District of Texas
USDC No. 3:04-CR-1408-ALL

Bef ore GARZA, DeEMOSS, and CLEMENT, Circuit Judges.
PER CURI AM *

Mari o Jinmenez- Gandara (“Jinenez”) appeals his sentence for
havi ng been found in the United States after having been
deported, in violation of 8 U S.C. § 1326(a) and (b). Jinenez
contends that his sentence nust be vacated in light of United

States v. Booker, 125 S. C. 738 (2005), because the district

court was under the m staken inpression that the Sentencing

Gui del i nes were mandatory rather than advisory. He naintains

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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that this was a “structural” error that affected the “framework”
of the entire proceedi ng agai nst him
We review Jinenez’'s contention for plain error because he

did not raise the issue in the district court. United States v.

Val enzuel a- Quevedo, F.3d __, No. 03-41754 (5th Gr. Apri

25, 2005), 2005 WL 941353, at *3 . W agree with Jinenez that
the district court plainly erred when it sentenced hi m pursuant

to a mandatory gui delines system See Booker, 125 S. C. at 750,

768-69. Jinenez has not net his burden of establishing plain
error, however, because the record does not suggest that the

district judge would have inposed a different sentence had she
been aware that the sentencing guidelines are nerely advisory.

Val enzuel a- Quevedo, 2005 WL 941353, at **3-4.

AFFI RVED.



