United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T June 16, 2005

Charles R. Fulbruge llI
Clerk

No. 04-20476
Summary Cal endar

MARK DUANE PRYOR, ET AL,

Plaintiffs,
MARK DUANE PRYOR

Pl ai ntiff-Appellant,
ver sus
RI CHARD C. THALER, TI MOTHY SI MMONS; CRAI G PRI CE; SYLVI A PI ASTA;
ROBERT GAYLOR, TERRY PI CKETT, Captain; JAMES MCKEE;, GENE WOODS;
JASON FRAZI ER; JOHN PI PKIN;, JANI E COCKRELL; LANG SPENCER,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 4:00-Cv-2274

Before DAVIS, SMTH, and DENNIS, C rcuit Judges.
PER CURI AM *

Mar k Duane Pryor, Texas inmate # 496264, proceeding pro se,
appeals following the district court’s grant of summary judgnent
in favor of Terry Pickett, Tinothy Sinmmons, and Sylvia Piasta on
his failure-to-protect claim and the district court’s grant of

Pryor’s notion to voluntarily dismss, wthout prejudice, clains

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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agai nst Richard C. Thaler, Janes MKee, and Jason Frazier.
Pryor’s action was based on an April 26, 1999, incident in which
he was stabbed by a fellow inmte, Enmtt Brager. W AFFIRM

Pryor first contends that his action should not have been
di sm ssed sinply because he did not nane the correct defendants.
Pryor points to nothing in the record to suggest that he was
unable to ascertain the identity of any person who may have been
legally responsible for his injuries. He has not shown an
entitlement to relief.

Pryor next argues that he has not been permtted proper
di scovery. The record reveals that Pryor did not nove in the
district court for additional discovery pursuant to FED. R Q.
P. 56(f) prior to the district court’s grant of summary judgnent.

His argunent is therefore foreclosed. See Potter v. Delta

Airlines, Inc., 98 F. 3d 881, 887 (5th Cr. 1996).

Pryor contends that his action was di sm ssed due to the
questionabl e strategy of his appointed counsel. “[T]he sixth
anmendnent right to effective assistance of counsel does not apply

to civil litigation.” Sanchez v. U S. Postal Serv., 785 F.2d

1236, 1237 (5th Gr. 1986). Any potential renedy Pryor may have
agai nst his appointed attorney is separate and distinct fromhis
action against the defendants in the instant matter. See id.
Finally, Pryor argues that the district court was under
“equi vocated and paltering belief” and that the district court

relied on “half-truths and out right lies” in dismssing his
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claims. He submts that defendants Thaler, Simons, and Piasta
deci ded, in Septenber 1997, to release Brager froma high
security building into the general population and to change
Brager’s custody classification to “nedi um custody.” W
liberally construe Pryor’s contentions as an attack on the
dism ssal of his failure-to-protect claimagainst these three

def endants. See Haines v. Kerner, 404 U S. 519, 520 (1972),

Qur review of the summary judgnent evidence reveal s that
Brager had only one violent offense on his record in the four-
year period preceding the attack on Pryor. “Prison
admnistrators . . . should be accorded w de-rangi ng deference in
t he adoption and execution of policies and practices that in
their judgnent are needed to preserve internal order and

discipline and to maintain institutional security.” Buchanan v.

United States, 915 F.2d 969, 972 (5th G r. 1990) (i nternal

gquotation and citation omtted). Pryor has not shown that the
district court erred in granting summary judgnent in favor of
Si rmons and Pi ast a.

Because Pryor’s notion to voluntarily dismss his clains
agai nst Thal er was granted, w thout adverse conditions, he has no

grounds to appeal the dism ssal of Thaler. See Ryan v.

Cccidental Petroleum Corp., 577 F.2d 298, 302 (5th Gr. 1978)

(abrogated on other grounds by Federal Sav. & Loan Ins. Corp. v.

Cribbs, 918 F.2d 557 (5th Gir. 1990)); Fep. R Qv. P. 41(b).

AFFI RVED.



