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EDITH H JONES, G rcuit Judge:

This case requires further explanation of immgration
procedure in this circuit. We hold, consistent with our prior
deci sions, that habeas corpus relief is not available to an
i mm grant who has ot her procedural devices to secure court review
of Board of Immgration Appeals (“BlIA’) decisions, even where the
form of review is limted to this court’s construing statutory
provi si ons concerni ng our appellate jurisdiction. Lee, having had

the opportunity to secure review through an appeal that woul d have



tested this court’s jurisdiction, inproperly pursued habeas reli ef
instead. The dismssal of his petition nust be affirned.

Youn Jae Lee (“Lee”) appeals the district court’s
dism ssal of his petition for habeas corpus. Lee, a native and
citizen of South Korea, entered the United States as a visitor on
March 22, 1993. Lee becane a legal United States resident on
May 24, 1996. On April 10, 1998, Lee pled guilty to a single count
of violating 18 U.S.C. 8 2320, Trafficking in Counterfeit Goods or
Services. The court ordered Lee to pay restitution in the anount
of $5,479.92 and placed himon probation for sixty nmonths. This
conviction pronpted the Immgration and Naturalization Service
(“INS")! to institute renoval proceedings agai nst Lee under the
I mm gration and Nationality Act.

On Septenber 26, 2001, the immgration judge sustained
the charge of deportation based on the judge’s characterization of
Lee’s crinme as a “crinme involving noral turpitude” (“CIMI™) for
whi ch a sentence of one year or |longer could be inposed. See 8
US C 8 1227(a)(2) (A (i). On January 29, 2003, the BIA affirned
this decision. Lee did not attenpt to file a petition for review
of the BIA's decision in this court.

On March 3, 2003, Lee filed instead this petition for
writ of habeas corpus in the district court. A magistrate judge

recommended that the district court dismss Lee's petition for |ack

! This entity is now known as the Bureau of Inmigration and Custons
Enf or cenent .



of jurisdiction. The district court agreed that the findings and
conclusions of the magistrate judge were correct, adopted those
fi ndi ngs and concl usi ons, and di sm ssed Lee’s petition. Lee tinely
appeal ed.
DI SCUSSI ON
W review the district court’s dismssal for |ack of
subject matter jurisdiction de novo, using the sane standard

applied by that court. See Robinson v. TC/US West Comuni cati ons

Inc., 117 F.3d 900, 904 (5th Cr. 1997). Because the |[INS
instituted renoval proceedi ngs agai nst Lee on April 24, 2000, we
apply the permanent rul es governing imm gration proceedings tothis

case. See DelLeon-Holguin v. Ashcroft, 253 F.3d 811, 813 (5th Cr

2001).

In his habeas petition, Lee urges that his prior
conviction is not a CIM™? and contends that he did not file a
petition for review of the BIA decision because this court would
have | acked jurisdiction to entertain such a petition; based on

this belief, and the recent Suprene Court case of INSv. St. Cyr,

533 U. S. 289, 121 S. C. 2271 (2001), Lee instead filed the instant

petition for habeas corpus.

2 This is the sole issue raised by Lee through his habeas petition.
As will be discussed infra, we are unable to consider this claimthrough habeas.
I f, however, Lee had rai sed on habeas any other issue in addition to whether his
crime is a CIMI, then, if the conviction were a CIMI, he would never have had
avail abl e any judicial review (habeas or direct appeal) of his “other” clains,
and St. Cyr would apply according to our authorities discussed infra.
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In a case involving an inadmssible alien (see 8§
1182(a)(2)(A)(i))3, this court held that “when the alien has been
convicted of a crine involving noral turpitude . . . 8 US C 8§
1252(a)(2)(C) deprives us of jurisdictionto hear his petition for

review.’” Bal ogun v. Ashcroft, 270 F.3d 274, 278-79 (5th Cr.

2001). Section 1252(a)(2)(C) provides:

Notwi t hst andi ng any other provision of |law, no court
shall have jurisdiction to review any final order of
renoval against an alien who is renovable by reason of
having commtted a crimnal offense covered in section

8 1182(a)(2) provides, in relevant part:

(A) Conviction of certain crinmes
(i) In general

Except as provided in clause (ii), any alien convicted of, or

who admits having conmitted, or who adnmits committing acts

whi ch constitute the essential elenents of —
(1) a crinme involving noral turpitude (other than a
purely political offense) or an attenpt or conspiracy to
conmmit such a crinme, or
(I'l) a violation of (or a conspiracy or attenpt to
violate) any law or regulation of a State, the United
States, or a foreign country relating to a controlled
substance (as defined in section 802 of Title 21), is
i nadmi ssi bl e.

(i1) Exception

Clause (i)(l) shall not apply to an alien who conmitted only

one crine if
(1) the crime was conmitted when the alien was under 18
years of age, and the crine was comitted (and the alien
released from any confinenent to a prison or
correctional institution inposed for the crine) nore
than 5 years before the date of application for a visa
or other docunentation and the date of application for
adm ssion to the United States, or
(1) the maxi mumpenalty possible for the crinme of which
the alien was convicted (or which the alien adnmts
having comitted or of which the acts that the alien
admits having committed constituted the essential
el enents) did not exceed inprisonment for one year and,
if the alien was convicted of such crine, the alien was
not sentenced to a termof inprisonnent in excess of 6
nont hs (regardl ess of the extent to which the sentence
was ultimately executed).

8 U S.C. § 1182(a)(2)(A) (enphasis added).
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1182(a)(2) or 1227(a)(2)(A(iii), (B), (C, or (D of
this title, or any offense covered by section
1227(a) (2) (A) (ii) of this title for which both predicate
of fenses are, without regard to their date of conm ssi on,
ot herwi se covered by section 1227(a)(2)(A) (i) of this
title.

8 US.C 8§ 1252(a)(2)(0O. Lee has been ordered renoved under §
1227(a)(2) (A) (i); his renoval order therefore does not appear to
fall wthin the jurisdiction-stripping provi si ons of 8
1252(a)(2)(C). The provision relevant to Lee states:

(a)(2) Crimnal Ofenses
(A) General crines
(i) Crinmes of noral turpitude —
Any alien who —
(I') is convicted of a crinme involving noral
turpitude commtted within five years (or 10
years in the case of an alien provided | awf ul
per manent resi dent status under section
1255(j) of this title) after the date of
adm ssi on, and
(') is convicted of a crinme for which a
sentence of one year or |onger nmay be inposed,
i s deportable.
(ii) Multiple crimnal convictions
Any alien who at any tine after admssion is
convicted of two or nore crinmes involving nora
turpitude, not arising out of a single schene of
crim nal m sconduct, regardl ess of whether confined
therefor and regardl ess of whether the convictions
were in a single trial, is deportable.
(ii1)Aggravated fel ony
Any alien who is convicted of an aggravated fel ony
at any tine after adm ssion is deportable.

8 US. C 8§ 1227(a)(2). In light of these provisions, Lee contends
that 8§ 1227(a)(2)(A) (i) is “subsuned” in 8§ 1182(a)(2)(A) (i), and
t hat under Bal ogun this court simlarly lacks jurisdiction to hear
a petition for review by an alien (such as Lee) ordered renoved

under 8 1227(a)(2)(A)(i).



Wil e | ogical at first blush, Lee’s “subsunation theory”
cannot survive nore careful scrutiny. The INS ordered Lee renoved
pursuant to 8 1227(a)(2)(A)(i). Al though this provision does
appear in the jurisdiction-stripping statute, 8§ 1252(a)(2), it
prohi bits appeal only by aliens convicted of nultiple Cl MI, not
aliens convicted of only one Cl M. Because the order renoving Lee
is not included in the jurisdiction-stripping statute, the
unanbi guous text of the statute permtted himto seek direct review
of the determnation in this court. As the district court pointed
out, different standards apply to aliens seeking adm ssion to the
United States (who may be considered “inadnissible” under § 1182
for their prior conduct) and aliens lawfully admtted to the United
States subject to deportation for subsequent conduct (under 8§
1227). Once an alienis lawfully admtted into this country, |ogic
demands that it be harder to renove that lawfully admtted alien
than to refuse admssion to an alien seeking entry in the first
i nst ance. This notion is borne out in the structure of 8§
1252(a)(2)(C) (applicable to lawfully admtted aliens subject to
deportation), which divests this court of jurisdiction nore
narromy than 8§ 1182(a)(2)(A) (i) (applicable to renovable aliens

never lawfully admtted into the United States). Accord St. Cyr,

533 U.S. at 298, 121 S. C. at 2278 (discussing the “strong

presunption in favor of judicial reviewof adm nistrative action”).

To hold, as Lee wurges, that § 1227(a)(2)(A) (i) 1is sonehow

“subsunmed” into § 1182(a)(2)(A) (i), would harmthe very subgroup of
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aliens —those legally residing in the United States —to which
Lee hinsel f bel ongs.

Lee argues that our reading of the statute runs counter
to the intent of Congress, which was “to deprive crimnal aliens of
direct judicial review under the INA " Appellant’s Br. at 19. He
points to no authority, either case law or legislative history, in
support of his proposition. Mreover, our reading of the statute
supports the view that Congress rationally chose to permt direct
review for aliens lawfully admtted into the United States who
commt a single CIMI wthin five years of admssion, and to
prohi bit direct appeal only for those aliens convicted of nmultiple
CIMI. This regine allows review and correction of a possible error
for those convicted of a single offense, and dispenses wth
addi tional process for repeat offenders. W need not resort to
hypot hetical inquiries about Congressional intent here, however,
because our resol ution of the question is supported by the text and
structure of the statute as well as our prior decisions; Lee's
“subsumati on theory” is not.

Lee further contends that Smalley v. Ashcroft, 354 F. 3d

332 (5th CGir. 2003), requires reversing and remandi ng t he case back
to the district court for a hearing of his habeas petition. This
argunment proves too nuch. In Smalley, this court held that 8
US C 8§81182(a)(2)(A(i)(l) strippedthis court of jurisdictionto
hear a petition for review on direct appeal of a deportation order
filed by an alien ordered deportable for commtting a single Cl M.
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354 F.3d at 335. The court first had to ascertain whether
Smal l ey’s conviction for noney |aundering qualified as a CIM;
after concluding that this offense constituted a CIMI, the court
necessarily concluded that it |acked jurisdiction to hear a
petition for reviewbecause of the jurisdiction-stripping provision
in the transitional Illegal Immgration Reform and | nm grant
Responsibility Act of 1996 (“IIRIRA") rules.* 354 F.3d at 339. In
determ ning whether the crinme at issue was a CIMI,L this court
explained that it “always ha[s] jurisdiction to consider whether
specific conditions exist that bar . . . jurisdiction over the
merits, nanmely, whether the petitioner is (1) an alien, (2) who is
deportable, (3) for commtting the type of crinme that bars [this

court’s] review.” |d. at 335 (quoting Nehne v. INS, 252 F.3d 415,

420 (5th Gr. 2001)). Moreover, Snalley provides the exact sort of
review Lee seeks: If Lee had, like Smalley, filed a petition for
review, this court could have considered the “jurisdictional fact”
of his sole contention on appeal —that his crinme was not a Cl M —
even though an affirmative finding would deprive the court of
jurisdiction. |If Lee's contention prevailed, however, this court
would have jurisdiction to hear his full petition and grant
appropriate relief. Thus, assum ng arguendo that Lee is correct on
this point, the appropriate procedural option was to file a

petition for review, not a petition for habeas corpus, because

4 The permanent rules are codified at 8§ 1252(a)(2)(0O).

8



binding circuit law holds that where another avenue of relief

exi sts, habeas will not lie. Santos v. Redno, 228 F.3d 591, 597

(5th Gr. 2000). In failing to file a petition for review, Lee
forfeited the opportunity for this determ nation.

InSt. Cyr, the Suprene Court addressed the jurisdiction-
stripping statute in a simlar, although not directly controlling,
context. St. Cyr challenged the effect of parts of the || RI RA that
elimnated the Attorney Ceneral’s ability to refuse to deport
aliens previously convicted of aggravated felonies. 533 U S. at
297, 121 S. Q. at 2277. St. Cyr filed a petition for habeas
corpus to challenge the law s application to hinm the INS asserted
that the relevant parts of the Il RIRA repeal ed the federal courts’
habeas jurisdiction. Initially, the INS had to overcone “both the
strong presunption in favor of judicial review of adm nistrative
action and the longstanding rule requiring a clear statenent of
congressional intent to repeal habeas jurisdiction.” 1d. at 298,
121 S. C. at 2278 (internal citations and footnotes omtted). |If

it were correct that Congress had repeal ed both habeas revi ew and

all other avenues of review, the Court reasoned, a serious
constitutional Suspension C ause question would be presented. |d.
at 305, 121 S C. at 2282. Both parties agreed that no

alternative forum existed (because Congress had renoved federa
court jurisdictionto hear a petition for review), so the Court had
to determne if Congress spoke with sufficient clarity to repea
habeas jurisdiction. The Court answered the second inquiry in the
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negative, held that habeas jurisdiction existed, and thereby
avoi ded the Suspension C ause questi on.

A divided panel of the Third Crcuit has held, follow ng

St. r, that habeas corpus jurisdiction exists even where a
petition for review could have been filed. In Chnakov v. Bl ackman,
two illegal aliens filed a petition for habeas corpus, alleging

violation of their due process rights because they received

i neffective assistance of counsel. 266 F.3d 210, 213 (3d Crr.
2001). The Chmakovs were initially ordered renoved, and an |J
denied their application for political asylum ld. at 212.

Thr ough counsel, the Chnmakovs filed an untinely brief with the Bl A,
whi ch responded by di sm ssing their appeal. The Chnmakovs failed to
appeal to the Third Crcuit, even though that court retained
jurisdiction to hear a petition for review after passage of the
IIRIRA. 1d. The Chnmakovs then filed a habeas petition in federa

district court seeking relief for ineffective assistance of

counsel. The court awarded summary judgnent to the INS for | ack of
subject matter jurisdiction. In assessing the jurisdictional
question, the Third Crcuit, citing St. Cyr, announced the

follow ng test:

[Bl]efore we could find that the District Court |acked
jurisdiction to entertain the Chnakovs’ habeas petition,
we woul d have to be satisfied both that there was anot her
avenue for reviewof the BI A's deci sion and t hat Congress
had clearly statedits intentionto strip district courts
of power to hear petitions such as this.
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266 F.3d at 214 (enphasis in original). The Chmakovs plainly net
the first part of the court’s test: “it is acknow edged by both
parties that the Chmakovs had the right to seek review in this
Court of the BIA's decision to dismss their claimfor asylum and
order themdeported.” 1d. Myving to the second part of the test,
the court determ ned that Congress had not expressed its desire to
repeal habeas jurisdiction with sufficient clarity, relying on the
Suprene Court’s reasoning in St. Cyr (and previous circuit cases).

ld.; accord Riley v. INS, 310 F. 3d 1253, 1255 (10th G r. 2002); Liu

v. INS, 293 F.3d 36, 39-41 (2d Cr. 2002); contra Laing V.

Ashcroft, 370 F.3d 994, 999-1000 (9th G r. 2004) (dism ssing habeas
petition because alien failedto file atinely petition for review,
and consideration of the petition would have not been futile
because the court could have considered the jurisdictional fact
contested by the alien).®

Judge Roth dissented fromthe majority’s interpretation
of St. Cyr. In St. Cyr, reasoned Judge Roth, the Suprene Court
“repeatedly suggests, in keeping wth the Suspension C ause, that
where the petitioner has available to himan alternate avenue of

review, the wit of habeas corpus sinply need not be avail able.”

5 The Second Circuit apparently has no simlar rules limting habeas
jurisdiction to cases where no other avenue of relief is available. Because we
are bound by our precedent to the contrary, and St. Cyr did not overrule that
precedent, we nmust conme to a different conclusion. Notably, the Nnth Grcuit
uses a procedure sinmlar to this court’s in assessing Bl A characterizations of
crine. See Pazcoguin v. Radcliffe, 292 F.3d 1209, 1212 (9th Gr. 2002) (“W have
repeatedly held that we retain jurisdictionto determ ne whether an alien in fact
comitted acts that would trigger [the jurisdictional bar].”).
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Chrmakov, 266 F.3d at 217. Because the Chmakovs admttedly had an
alternative avenue of review available to them (a petition for
review in the court of appeals), but did not take it, habeas
jurisdiction need not lie and was not available. “Thus, contrary
to the majority’s view, the principal argunent offered by the INS
in this case —that an explicit statenent of intent to repeal
habeas jurisdiction should only be required where the repeal m ght
lead to a violation of the Suspension C ause —is consonant with

the Suprenme Court’s decisionin St. Cyr.” 1d. at 218. W agree.

As in Chnmakov, no suspension clause issue is created here because
Lee could have, but did not, enploy another avenue of relief,
nanmely, a petition for review

Treatnent of this issue after St. Cyr by other circuits
conports with this approach: If an alien is ordered renoved, he
should file a petition for review, if this court |acks jurisdiction
to hear that petition for review, only then may he file a petition

for habeas corpus. See Yanez-Garcia v. Ashcroft, 388 F.3d 280

283-84 (7th Gr. 2004) (dismssing an alien’s petition for review
because the court | acked jurisdiction to hear it under Il RIRA and
remandi ng the case to the district court so alien could instead
file a petition for habeas corpus); Laing, 370 F.3d at 999-1000
(dism ssing habeas petition because alien could have filed a
petition for review, and review by the NNnth G rcuit woul d have not
been futile Dbecause the court could have considered the

jurisdictional fact contested by the alien); Lopez v. Hei nauer, 332
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F.3d 507, 511 (8th Gr. 2003) (“Athough habeas jurisdiction
remai ns available to deportees who rai se questions of |aw and who
have no other available judicial forum [citing St. Cyr.], the
statute here provides an adequate judicial forum permtting the
noncrimnal deportee to file a petition for review in the
appropriate court of appeals. . . . Lopez filed the wong action in

the wong federal court.”); see also Foroglou v. Reno, 241 F.3d

111, 114 (1st G r. 2001) (deciding, in a case decided just before
St. r, that “habeas is preserved for those who have no other
way to present on direct review constitutional or other |egal
challenges to a final order of deportation”) (enphasis in
original).

Lee should have filed a petition for review in this
court. Unlike in St. Cyr, where the court of appeals |acked al
means of review ng the | egal question presented because of IIRIRA s
jurisdiction-stripping provisions, this court had jurisdiction to
resol ve Lee’s CI MI chal | enge through a petition of review. Because
Lee failed to file a petition for review, the district court |acked
jurisdiction to hear his habeas petition. See Santos, 228 F. 3d at
597 (hol ding that habeas is unavail abl e where the court of appeals
could have heard the clains presented through another avenue of

relief); Requena-Rodriguez v. Pasquarell, 190 F.3d 299, 305 (5th
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Cir. 1999);°¢ see also 8 U.S.C. 8§ 1105a(c) (“No petition for review
or for habeas corpus shall be entertained if the validity of the
order has been previously determned in any civil or crimnal
proceedi ng, unless the petition presents ground which the court
finds could not have been presented in such prior proceeding, or
the court finds that the renedy provided by such prior proceeding
was inadequate or ineffective to test the wvalidity of the
order . . . .").7

|f Lee had doubts as to whether this court could have
heard his petition for review, he should have protected his rights
by filing one. Qur review in such a case would be simlar to the
manner in which this court decides questions of qualified inmmunity
on interlocutory appeal: if the court can determne as a matter of
| aw whet her imunity shields the official, jurisdictionis asserted
and the question is resolved; if the court is unable to decide the
question of imunity as a matter of law, the appeal is dismssed

for lack of jurisdiction. Cf. Hernandez ex rel. Hernandez v. Tex.

6 To the extent the issue is “open” because previous cases dealt only

with the “transitional” rules as opposed to the permanent ones, there is little
basis to hold otherwi se vis-a-vis the permanent rules because the statutory
schene is basically identical. See Renteria-Gonzalez v. INS, 322 F.3d 804, 809
(5th Gir. 2002) (“The transitional and permanent rules are nearly identical.”).

7 This result is further supported by Ri vera-Sanchez v. Reno, where we
vacated a district court’s dism ssal of a habeas petition on the grounds that (1)
the underlying offense was not included in the jurisdictional-stripping
provisions of the Illegal Imrigration Reformand | mr grant Responsibility Act of
1996 (“IIRIRA"), (2) the petitioner’s action for relief should have been through
a notion for review of the BIA determ nation; and thus (3) the district court
| acked jurisdiction to hear the habeas petition. 198 F.3d 545, 547-48 (5th Gr.
1999).
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Dep’t of Protective and Requl atory Servs., 380 F.3d 872, 878-79

(5th Gr. 2004); denn v. Cty of Tyler, 242 F.3d 307, 312 (5th

Cr. 2001). Litigation would proceed in simlar fashion in this
court: the alien files a petition for review, if the court
determnes that the crine is not a CIMI, jurisdiction is asserted
and the case is decided accordingly; if the court determ nes the
crineis a CM, the petitionis dismssed for |ack of jurisdiction
and the alien, |acking another avenue of relief, may proceed in
habeas. This nethod reduces confusion as to procedure, efficiently
uses judicial resources,® and best synthesizes the intent of
Congress and control ling Suprene Court precedent.

To clarify, we do not hold that Congress repeal ed habeas
jurisdiction when it passed IIRIRA;® instead, a petitioner nust
exhaust avail abl e avenues of relief and turn to habeas only when no
other mneans of judicial review exists. When a petitioner
chal | enges whether a crine constitutes a CIMI, this court has
jurisdiction to determ ne our jurisdiction and thus deci de whet her

the BIA correctly considered the crine a CIMI. As Lee failed to

8 The Seventh Circuit, although disagreeing with this practice, has
credited this approach as econonmical, mainly because a petition for review,
unli ke a habeas petition, cones directly fromthe BIA to the court of appeals,
bypassing the district court entirely. See Yanez-Garcia, 388 F.3d at 284.

® To that extent, we agree with the circuits addressing this issue

See Chnakov, 266 F.3d at 214. However, the fact that habeas jurisdiction
persi sts under the statute does not underm ne our jurisprudence that habeas can
lie only where no other avenue of relief exists; dismssal of petitions like
Lee’s does not constitute a holding that habeas jurisdiction has been stripped
(see id.), but only that the petitioner has defaulted his opportunity to enpl oy
this jurisdiction and that the district court |lacked jurisdiction to hear his
particular case. Accord Laing, 370 F.3d at 997-99.
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follow this procedure, which directly derives fromthis court’s
previous decisions, the district court properly dismssed his

habeas petition. AFFI RVED
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