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PER CURI AM *
On February 28, 2005, the Suprene Court granted Aaron’s

petition for a wit of certiorari, vacated the prior judgnent of

this court, and renmanded this appeal to this court for
“consideration in light of United States v. Booker, 543 U.S. [,
125 S. C. 738] (2005).” Inits remand order the Suprene Court did

"Pursuant to 5TH QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.
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not specify which of the two majority opinions set forth in Booker
was the basis for its remand decision. The Suprene Court did nmake
clear inits Booker decision that both opi nions woul d be applicable
to all cases pending on direct review or not yet final as of
January 12, 2005. See Booker, 125 S. C. at 769 (citing Giffith
v. Kentucky, 479 U. S. 314, 328 (1987)). Aaron’s appeal satisfies
t hose conditions.

In his original appeal to this court, Aaron clainmed only one
ground of error:

Whet her the district court erred by failing to

apply Application Note 4, US S. G § 2B5.1,
that is, the exception to the base offense

| evel 15 for manuf acturing counterfeit
obligations when the itens are “so obviously
counterfeit that they are not likely to be
passed.”

Not hi ng i n Booker addresses this claimof error, and Aaron failed
to object inthe district court on either of the grounds addressed
i n Booker, i.e., (i) a Sixth Arendnent violation resulting froman
enhancenent of a sentence based on facts (other than a prior
convi ction) found by the sentencing judge, which were not admtted
by the defendant or found by the jury; or (ii) that the Sentencing
Cui del i nes were unconstitutional because they were nandatory and
not advisory. Consequently, we review for plain error

FED. R CRRM P. 52(b); United States v. Mares, 402 F.3d 511 (5th Gr.
2005), petition for cert. filed (Mar. 31, 2005) (No. 04-9517).

Because the district court did not enhance Aaron’s sentence on the
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basis of any facts found solely by the court, we conclude that
Booker’s Sixth Amendnent holding is not applicable to this case.
However, under the Booker hol di ng that changes the Quidelines from
mandatory to advisory, there is error in this case because the
district court viewed and acted under the Sentencing Cuidelines as
mandatory and not discretionary. Applying our plain error
anal ysis, we conclude: (1) there was error because the district
court operated under a mandatory schene and not an advi sory scheng;
and (2) such error is now plain under Johnson v. United States, 520
U S 461, 468 (1997)(holding it is enough that error be plain at
the time of appellate review). However, under the third prong of
our plain error nethodology, i.e., whether the error affects
substantial rights, it is Aaron’s burden to show that, but for the
error of acting on the prem se that the Cuidelines are nmandatory
and not advisory, the district court would have made a different
decision. Mares, 402 F.3d at 521-22. In Mares we said that “the
pertinent questionis whether [the defendant] denonstrated that the
sent enci ng j udgeSSsent enci ng under an advi sory schene rather than
a mandatory oneSSwould have reached a significantly different
result.” Id. at 521. That is, the plain error standard pl aces the

burden of proof [on the defendant] and re-

quires “the defendant to show that the error

actually did nmake a difference: if it is

equally plausible that the error worked in

favor of the defense, the defendant |oses; if

the effect of the error is uncertain so that

we do not know which, if either, side it
hel ped t he defendant | oses.”
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ld. (quoting United States v. Rodriguez, 398 F.3d 1291, 1300 (11th
Cir. 2005)).

In fact, the record affirmatively supports a contrary
proposition that the district court, if given the opportunity to
treat the Quidelines as discretionary only, would I|ikely have
i nposed the sane sentence because the court expressly denied
Aaron’s objection to the PSR on the grounds that it did not
consider Application Note 4 of the commentary to Cuideline 8§
2B5.1(a) and (b); and the court therefore inplicitly ruled that the

counterfeit itens passed by Aaron were not so obviously
counterfeit that they are not likely to be passed.” The district
court’s remarks at sentencing denonstrate that the court also
consi dered the objectives of sentencing identified in subsections
(A)-(D) of 18 U S.C. 8§ 3553(a)(2). Accordingly, we determ ne that
Aaron has failed to satisfy the third prong of our plain error
analysis, i.e., that the sentence inposed by the district court
violated his substantial rights.

We conclude, therefore, that nothing in the Suprene Court’s
Booker decision requires us to change our prior affirmance in this

case. W therefore affirmthe conviction and sentence as set by the

trial court. AFFI RVED



