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PER CURI AM *

Vi ctor Reyes- Carnona appeal s his sentence following his guilty
pl ea conviction for illegal reentry after deportation, a violation
of 8 US C. 8 1326. Relying on the recent Suprene Court decision

in United States v. Booker, 125 S. C. 738 (2005), Reyes-Carnona

first argues that the district court erred by sentencing hi munder
a mandatory guidelines schene. Because he did not raise any
constitutional challenge in the district court to the conputation

of his sentence, we review for plain error. United States v.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Mares, 402 F.3d 511, 520-21 (5th CGr. 2005), petition for cert.
filed (Mar. 31, 2005) (No. 04-9517). W agree that the district
court erred when it sentenced him pursuant to a nmandatory
gui del i nes system Id. at 750, 768-609. Nevert hel ess, as the
record does not suggest that the district court woul d have i nposed
a different sentence had it been aware that the sentencing
gui del i nes are advisory, Reyes-Carnona has not net his burden of

establishing plainerror. See United States v. Val enzuel a- Quevedo,

__F.3d __, No. 03-41754, 2005 W. 941353, at **3-4 (5th Gir. April
25, 2005).

Reyes- Carnona also argues that the prior conviction that
resulted in his increased sentence is an elenent of a separate
of fense under 8 U.S.C. 8 1326(b) that should have been alleged in

his indictnment. In Al nendarez-Torres v. United States, 523 U.S.

224, 235 (1998), the Suprene Court held that the enhanced penalties
in 8 US.C. 8 1326(b) are sentencing provisions, not elenents of
separate of fenses. Reyes-Carnona acknow edges that his argunent is
forecl osed, but he seeks to preserve this argunent for further

review in light of Apprendi v. New Jersey, 530 U S 466, 490

(2000) . Apprendi did not overrule Al nendarez-Torres. See

Apprendi, 530 U.S. at 489-90. This court nust followthe precedent

set in Al nendarez-Torres unless the Suprene Court overrules it.

See United States v. R vera, 265 F.3d 310, 312 (5th Cr. 2001).

The judgnent of the district court is AFFI RVED



