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Plaintiff-Appellant Eurasia International, Ltd. appeals the
district court’s entry of sunmary judgnent in favor of
I nt ervenor - Appel | ee Royal Bank of Scotland. Because we lack in
remjurisdiction over this matter, under the usel ess judgnent

doctrine, we are conpelled to DISM SS Eurasia s appeal .



| . FACTUAL AND PROCEDURAL BACKGROUND

On Septenber 20, 1994, the Royal Bank of Scotland (“RBS’)
entered into a | oan agreenent wth Candour Marine, Ltd., the
former owner of the MV EMLIA  Pursuant to the | oan agreenent,
RBS | oaned Candour $2, 000,000 to finance part of the purchase of
the MV EMLIA On Septenber 21, 1994, Candour and RBS entered
into a nortgage and deed of covenant securing the |oan agreenent.
RBS perfornmed all acts required to perfect the nortgage as a
first preferred ship nortgage.

On Novenber 22, 1998, Candour bareboat chartered the MV
EMLIA to Sun Rose Shipping, Ltd. (“Sun Rose”). On Decenber 11
1998, Sun Rose entered into a standard ship nmanagenent agreenent
with Appellant Eurasia International Ltd. (“Eurasia”). The
agreenent contai ned an English choice of |law and arbitration
provi si on.

Eurasia perfornmed its duties under the agreenent, but Sun
Rose did not pay Eurasia for its services. Thus, on June 18,
1999, Eurasia filed an in remclaimagainst the MV EMLIAtO
recover its expenses. First, Eurasia clained $151,655 in

custodia | eqgi s expenses (expenses accunul ated in maintaining and

preserving a vessel after it has been seized under a | egal
process). Second, Eurasia asserted that it had a maritine lien
in the anmount of $161, 487 against the MV EMLIA as assignee for

pai d seaman’s wages. Finally, Eurasia claimd $319,323 in



assi gned expenses for necessaries supplied by foreign and
donestic suppliers and for technical nmanagenent fees. Eurasia
also filed a notion to arrest the vessel, which the court granted
t hat sane day.

Several claimants (collectively referred to as the
“I'ntervenors”) intervened in the in rem proceedi ng, asserting
maritime liens for unpaid goods and services provided to the MV
EMLIA Specifically, on June 29, 1999, Hol man Shi ppi ng, |nc.
(“Hol man”), North Anmerican Marine Repair & Cleaning Inc. (“North
Anmerican”), and dynpus Steanship Agencies (“Aynpus”) filed
nmotions to intervene, asserting maritinme liens for necessaries in
t he anpbunt of $21, 540, $18,500, and $28, 165.86, respectively. On
August 6, 1999, RBS al so intervened, asserting its status as a
preferred nortgage |lien holder of the MV EMLIA in the anount of
$1,442,183.44. Finally, on Cctober 14, 1999, @l f Marine and
| ndustrial Supplies, Inc. (“@Gulf”) filed a notion to intervene,
asserting a maritinme lien for necessaries in the anmount of
$6, 079.

On Cctober 16, 1999, the United States Marshal sold the MV
EM LI A at auction for $195,000. On Novenber 17, 1999, after
collecting his commssion fromthe sal e proceeds, the Marshal
deposited $192,060 into the district court’s registry. The
clains far exceeded the sale proceeds, and that shortage | ed the
claimants to assert their lien priorities.

After the vessel’s sale, Candour brought an in personam
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cl ai m agai nst Eurasia. On Decenber 21, 2001, the district court
stayed the in rem action brought by Eurasia against the MV

EM LI A pending the arbitration of the in personam cl ai m bet ween
Eurasia and Candour in London. On March 6, 2003, Eurasia
received an award in the London arbitration. On April 4, 2003,
the district court lifted the stay on the in remcl ai mand
confirmed the March 6, 2003 arbitration award in favor of Eurasia
and agai nst Candour. The court limted its confirmation of the
arbitration award, stating that the award had no effect with
respect to any remaining i ssues or clains existing between the
parties and that the award was di spositive only of the clains
bet ween Eurasia and Candour.

On July 1, 2003, Eurasia noved for partial summary judgnent
on its clains. A few nonths later, on Novenber 21, 2003, Eurasia
again noved for summary judgnent and distribution of funds,
arguing that it was entitled to the sales proceeds as an assi gnee

of preferred maritine liens and for custodia |legis expenses. In

order to avoid additional costs and attorney’s fees, Eurasia
entered into a conditional agreed distribution settlenent with
@l f, Holman, North Anmerican, and d ynpus, under which those four
intervenors would receive a predeterm ned portion of the funds in
the court’s registry if Eurasia were to prevail. On Novenber,

21, 2003, RBS also filed a notion for partial summary judgnent,
requesting a determnation that the clains filed by Gulf, Hol man,
North American, and A ynpus were superior to those of RBS, and
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thus that they were entitled to $74,284.86 of the funds in the
court’s registry. RBS also asserted that, as holder of a
preferred nortgage lien, it was entitled to the remai nder of the
funds in the court’s registry.

On April 14, 2004, the magistrate judge recomended that the
district court grant RBS' s notion and deny Eurasia s notion. The
magi strate judge further reconmended that Qulf receive $6, 079,

Hol man receive $28, 165.86, North American receive $21, 540,

A ynpus receive $18,500, and RBS receive $117,775. 14 of the
proceeds of the sale. To arrive at its recomendation, the judge
concluded that RBS's clains to the proceeds outranked Eurasia’s
clainms under both English and U S. | aw because Eurasia: (1) did
not have a maritinme lien under English law, (2) did not have any

lien rights under U.S. law, and (3) did not incur custodia leqgis

expenses upon the authority of the court and equitable relief for
t hose expenses was not justified.

On May 3, 2004, the district court adopted the magistrate
judge’s findings of fact and conclusions of |law, granted RBS s
nmotion for summary judgnent, and deni ed Eurasia s notion.
Accordingly, the court entered final sunmmary judgnment in favor of
RBS, disposing of the in remclains and ordering the distribution
of the sale proceeds to the Intervenors. On May 12, 2004,
Eurasi a noved the district court for an order staying the
di sbursenent of the sale proceeds until May 24, 2004. After a
hearing on May 19, Eurasia s notion was granted to give it tine
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to obtain and file a supersedeas bond. Eurasia was unsuccessful
in filing the bond within the tine limt, and the court entered
an order disbursing the sale proceeds on May 24, 2004.

On May 18, 2004, Eurasia appealed the district court’s
judgnent, arguing that the district court erred by concl udi ng,
inter alia, that Eurasia did not have a valid maritinme lien for

its assigned seaman’s wages or its custodia |l eqgis expenses.

Eurasia asserts that its clains have priority and nust therefore
be paid before the Intervenors’ clains.
1. DI SCUSSI ON

The I ntervenors argue that because Eurasia failed to stay
enforcenent of the district court’s final judgnent and because
the district clerk disbursed the proceeds fromthe sale of the
MV EMLIAto the Intervenors, a judgnment in this action wuld be
useless and that this court thus lacks in remjurisdiction under
t he usel ess judgnent doctrine. Eurasia, on the other hand,
argues that the usel ess judgnent doctrine does not apply because
the court’s jurisdiction is based solely on the appeal fromthe
district court’s final judgnent.

The Suprenme Court addressed the usel ess judgnent doctrine in

Republic National Bank of Mam v. United States, 506 U S. 80

(1992). The issue facing the Court was whether the court of
appeal s could continue to exercise in remjurisdictionin a civil

forfeiture proceeding after the res (i.e., the property), then in



the formof cash, was renoved by the United States Marshal from
the judicial district and deposited in the United States
Treasury. Republic, 506 U S. 81-82. In Republic, the governnent
sought forfeiture of a residence on the basis that the owner had
purchased it with the proceeds of narcotics trafficking.

Republic National Bank of Mam then filed a claimasserting a
lien on the property. The property was sold and the marshal

retai ned the proceeds pending the disposition of the case. The
district court subsequently entered judgnent, denying Republic’s
claimand forfeiting the sale proceeds to the United States.
Republic filed a tinely notice of appeal but did not post a

super sedeas bond or seek to stay the execution of judgnent. The
proceeds were transferred to the Assets Forfeiture Fund of the
United States Treasury. The governnent then noved to dism ss the
appeal for lack of jurisdiction, and the court of appeals granted
the notion, reasoning that the renoval of the proceeds term nated
the court’s jurisdiction. The Suprenme Court reversed, holding
that the court did not |ose jurisdiction when the proceeds were
transferred to the Assets Forfeiture Fund of the United States

Treasury. |d. at 93. The Court stated that in The R o G ande,

90 U.S. 458 (1874):

this Court held that inproper release of a ship by a
mar shal did not divest the Circuit Court of jurisdiction.
We do not understand the law to be that an actual and
conti nuous possession of the res is required to sustain
the jurisdiction of the court. Wien t he vessel was sei zed
by the order of the court and brought within its control
the jurisdiction was conpl ete.
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ld. at 85. The Court also quoted The Little Charles, 26 F. Cas.

979, 982 (C.C. Va. 1818) (No. 15,612), stating that:

conti nuance of possession was not necessary to nmaintain
jurisdiction over an in remforfeiture action [because]
jurisdiction, once vested, is not divested, although a
state of things should arrive in which original
jurisdiction could not be exercised. . . . [I]n sone
cases there m ght be an exception to the rule, where the
rel ease of the property woul d render the judgnent usel ess
because the thing could neither be delivered to the

l'ibellants, nor restored to the claimants. . . . [T]his
exception will not apply to any case where the judgnent
w || have any effect whatever.

Id. at 85 (internal citations, quotation marks, and enphasis
omtted). The Court specifically anal yzed whet her the
Appropriations Clause of the United States Constitution, which
provi des that “No noney shall be drawn fromthe treasury, but in
Consequence of Appropriations nmade by |law,” rendered the proceeds
out of reach such that the usel ess judgnent doctrine would apply.
Id. at 93. The Court concluded that the Appropriations O ause
did not render the proceeds unreachabl e because 31 U S.C. § 1304
(which provides that funds may be paid out only pursuant to a

j udgnent based on a substantive right derived fromthe express
ternms of a specific statute) and 28 U S.C. 8§ 2465 (which provides
that property shall be returned to a clainmant upon the entry of
judgnment for such claimant in any proceeding to forfeit property
sei zed under any Act of Congress) provide a specific
appropriation authorizing the paynent of funds in the event that

Republic were to prevail in the underlying forfeiture action.



Id. at 95-96. Accordingly, the Court held that the court of
appeal s had jurisdiction because, although the proceeds were not
present in the court, a judgnent would not be usel ess because the
funds in the Assets Forfeiture Fund of the United States Treasury
could be reached. |1d. at 96.

Republic nakes clear that the nere payout of the proceeds
fromthe district court’s registry did not strip this court of
jurisdiction. |If, however, the disbursal of those proceeds would
render a judgnent fromthis court useless, then this court does
not have jurisdiction. Thus, our inquiry focuses on whether a
judgnent by this court--that the district court erred in
concluding that Eurasia did not have a maritine lien entitling it
to the proceeds--would be useless to Eurasia. As indicated in
Republic, a judgnent by this court would be useless if the res,
in this case the proceeds of the MV EMLIA, could not be
delivered to Eurasi a.

To gui de our inquiry, we draw upon other cases in this
circuit that have addressed the usel ess judgnent doctrine. See,

e.qg., Bargecarib Inc. v. Ofshore Supply Ships Inc., 168 F.3d 227

(5th Gr. 1999); Newpark Shipbuilding & Repair, Inc. v. MV

Trinton Brute, 2 F.3d 572 (5th Cr. 1993) (per curiam. In

Bargecari b, Bargecarib filed an in rem conpl aint against the MV
SOVEREI GN for breach of a time charter. 168 F.3d at 228. The
vessel was arrested but released after the district court

concl uded that the vessel’s owner did not breach the tine
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charter. Bargecarib appealed the district court’s order vacating
the seizure, and the Fifth Crcuit reversed. The court
determned that it had jurisdiction over the appeal even though
the vessel was no longer in the district court’s possession,
reasoning that a judgnent that the vessel owner breached the tine
charter was not usel ess because Bargecarib could use the judgnent
as a basis for re-siezing the vessel and as a basis for pursuing

the vessel’s owner personally. |d. at 231. Bargecarib is

clearly distinguishable fromthe case at hand. Here, a judgnent
that Eurasia had a maritine lien entitling it to the proceeds of
the MV EMLIA s sale could not be the basis for re-seizing the
vessel because the MV EMLIA was sold, and the sale of a vesse
extinguishes all liens. Newpark, 2 F.3d at 573. Moreover, a
judgnent fromthis court could not serve as the basis for
pursuing the Intervenors personally.

I n Newpark, a case decided after Republic, Newpark brought
an in remaction against the MV TRINTON BRUTE to recover for
repairs it made on the vessel. 2 F.3d at 572. The district
court entered judgnent in favor of Newpark and ordered the vessel
to be sold. Newpark was the successful bidder at the sale and
substituted its judgnent in |ieu of paynent for the vessel.
Newpark took title to the vessel and subsequently sold it to the
vessel s former owner. The owner then appeal ed the court’s
judgnent in favor of Newpark, and Newpark noved to dism ss for
| ack of jurisdiction. The court noted that in Republic, the
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usel ess judgnent exception did not apply because the governnment
had possession of the specific substitute res (the sale proceeds)
and an appropriations statute authorized the paynent of funds in
the event petitioner were to prevail in the underlying forfeiture
action. The court, however, distinguished the case before it

from Republic, stating:

In this case, by contrast, there never was a substitute
res. Newpark used its judgnent to purchase the TRI NTON
BRUTE; no noney changed hands as a result of the
marshal’s sale. Mreover, the vessel is no |onger the
res; a marshal’s sale discharges all |iens against the
ship and grants the purchaser title free and clear of
l[iens. Unlike the situation in Republic, we cannot trace
the res or its proceeds to a particular fund i n Newpark's
possessi on. A judgnent in favor of appellant in this
case woul d be effectively unenforceable. . . . [T]hereis
not hi ng i n Newpark's possessi on that coul d be regarded as
the res. For [the vessel’s owner] to be able to recover
from Newpark, we would effectively have to convert the
judgnent fromone in remto a judgnent in personam W
decline to so extend the holding in Republic.

2 F.3d at 573 (internal citation omtted). Thus, the court

di sm ssed the vessel owner’s appeal, stating that the case fel
wthin the usel ess judgnent exception to appellate in rem
jurisdiction. |1d. Applying Newpark to the facts at hand, it
becones clear that a judgnent fromthis court woul d be usel ess.
Here, although the substitute res, the proceeds fromthe sale,
were distributed to the Intervenors, we do not know if they stil
have the substitute res in their possession. The difficulty lies
in the fact that the substitute res here is noney, which is
fungi ble, and unlike in Republic, the proceeds here cannot be
traced to a particular fund in the Intervenors’ possession.
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Mor eover, unlike Republic, there is no statute allowng this
court to reach the proceeds once paid out. Thus, a judgnent in
this case woul d be effectively unenforceabl e because, |ike
Newpark, there is nothing in the Intervenors’ possession that
could be regarded as the res. If we were to render judgnent in
favor of Eurasia, and all owed Eurasia subsequently to recover the
anopunt it was allegedly owed fromthe Intervenors, this court
woul d effectively be rendering a judgment in personam?! The
Fifth Crcuit specifically declined to do that in Newpark.?

In a simlar case, the Eleventh Crcuit held that it had no

. A judgnent in personaminposes personal liability on a
party and may therefore be satisfied out of any of the party’s
property within judicial reach. 4 CHARLES ALAN WRIGHT & ARTHLIR R
M LLER, FEDERAL PRACTICE AND PROCEDURE § 1064 at 335 (3d ed. 2002)
[ herei nafter WRIGHT & MLLER] ; BLACK' s LAWDI cTi ONARY 848 (7th ed. 1999).
A judgnent in rem determ nes the status or condition of property
and operates directly on the property itself. 4A WRGHT & MLLER,
§ 1070 at 286; BLACK S LAw D CTI ONARY 847.

2 In Anerican Bank of Wage Clains v. Reqgistry of District
Court of Guam 431 F.2d 1215 (9th Cr. 1970), the Ninth Grcuit
stated that if the case were “remanded to the district court to

recover the ‘res,” that court would becone entangled in an
el aborate exercise in tracing, identifying, recovering and then
redi stributing any recovered nonies, . . . an effort caused solely

by appellants’ failure to take tinely and | egal steps to prevent
the final disbursenent. The district court is not now obligated so
to act, nor are we inclined or required so to order it.” The court
further stated that “even if ultimately the distributees were
successfully determned and | ocated, neverthel ess ordering
repaynent of funds into the Registry would, under the circunstances
of this case, inplicitly erase the distinction between in personam
and in remjurisdiction and work an unprecedent ed extensi on of the

latter.” 1d. Al though Anerican was deci ded before Republic and is
not binding upon this court, it is helpful to illustrate that

requiring the Intervenors to return the disbursed proceeds woul d
work effectively to turn this into an in personam action in
viol ati on of NewparKk.
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jurisdiction under the usel ess judgnent doctrine. United States

v. 3262 SW 141 Ave., 33 F.3d 1299 (11th Gr. 1994). 1In 3262 SW

141 Ave., the governnent filed a civil conplaint in remfor
forfeiture of a residence. After the owners failed to appear,
the district court granted default judgnment in favor of the
governnent. The final judgnent al so adjudicated the rights of
two creditors that had filed clainms. The owner then noved to set
aside the default judgnent, but a nmagistrate judge recommended
that the owner’s notion be denied. Before the district court
adopted the magi strate’s recommendation, it granted the owner’s
nmotion to stay the execution of the forfeiture judgnent and
granted the governnent’s notion to sell the property. The
proceeds of the sale were deposited in the registry of the court.
The district court subsequently adopted the nagistrate’s
recomendation to deny the notion to set aside the default and
ordered the distribution of the sale proceeds to the two
creditors. The owner appealed the district court’s judgnment
denying his notion to set aside the default judgnment. The
governnent then filed a notion to dism ss the appeal, arguing
that the court no longer had in remjurisdiction. The court
agreed with the governnent, reasoning that:

In this case, it is undisputed that the subject rea

property has been sold and the proceeds disbursed

conpletely tothe priority claimants . . . . [ The owners]

can neither have their hone restored to themnor acquire

any proceeds fromthat sal e should they obtain a judgnent

in their favor. Therefore, a judgnent for [the owners]

woul d be useless, and we are without jurisdiction to
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proceed to the nerits of their consolidated appeal.

Id. at 1303-04. Simlarly, the proceeds here were distributed to
the Intervenors. |In addition, Eurasia can neither re-seize the
vessel nor acquire the proceeds fromthe Intervenors if they
received a judgnment fromthis court. Thus, a judgnment fromthis
court in Eurasia' s favor would be usel ess.?

Alternatively, Eurasia argues that the usel ess judgnent
doctrine does not apply because the notice of appeal inplicitly
contains a stay provision and, in any event, Eurasia filed a
nmotion to stay the disbursenment of funds contingent on its filing
a supersedeas bond. However, FED. R CvVv. P. 62(d) provides that
a party is entitled to an automatic stay of proceedings to

enforce a judgnent upon appeal when it posts a supersedeas bond.

See also Hebert v. Exxon Corp., 953 F.2d 936, 938 (5th Cr. 1992)

(per curianm). Because Eurasia did not post a supersedeas bond,

it was not entitled to an automatic stay upon its appeal to this

3 Recogni zi ng t hat di sbursing the proceeds fromthe court’s
registry could divest the court of jurisdiction, the United States
District Court for the Eastern District of Louisiana has stayed t he
di sbursenent of funds fromthe court’s registry pendi ng the out cone
of an appeal. Silver Star Enters., Inc. v. SARAMACCA MYV, No. 92-
1297, 1994 W 665792, at *1 (E.D. La. Nov. 29, 1994) (citing
Newpark, 2 F.3d at 572) (stating that “disbursing [the] funds to
[one party] prior to conpletion of [the other party’s] appeal could
cause [the other party] to effectively lose its right of appeal by
divesting the Fifth Grcuit Court of Appeals of jurisdiction”).
The sane court has also applied the useless judgnent doctrine
holding that it did not have jurisdiction where the court vacated
the seizure of a vessel because a judgnent in rem would be
unenforceable. Martin v. MV ELIZA, No. 95-1955, 1995 W 442073
(E.D. La. July 25, 1995).
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court.

Under the case | aw di scussed above, it is clear that this
court has no jurisdiction over Eurasia s appeal under the usel ess
j udgnent doctrine. Thus, we do not address the nerits of
Eurasi a’ s appeal.

I11. Conclusion

For the foregoing reasons, we DI SM SS Eurasi a’s appeal
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