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Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H- 02-CV-3651

Bef ore JONES, BENAVI DES, and CLEMENT, G rcuit Judges.
PER CURI AM *

Royce Eugene Mtchell, Jr., filed a pro se civil rights
conplaint alleging that he was deprived of his constitutional
rights under the United States and Texas Constitution as a result
of being stopped and arrested for violations of state traffic

| aws.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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He asserts that he is not subject to the state traffic |aws,
including the requirenents that he possess a valid driver’s
license and that his vehicle be registered with the state.
It is not clear fromthe record whether sonme or all of
Mtchell’s clains are barred by the doctrine of collateral
estoppel. However, assum ng that the clains are not barred,
Mtchell’s failure to invoke 42 U S.C. § 1983 subjects the

conplaint to dismssal for failure to state a claim See Burns-

Toole, D.D.S. v. Byrne, D.D.S., 11 F. 3d 1270, 1273 n.3 (5th G

1994) Hearth, Inc. v. Dep’'t of Public Wlfare, 617 F.2d 381, 382-

83 (5th Gr. 1980).

Further, viewing Mtchell’s conplaint in the |ight nobst
favorable to his clainms, his allegations do not state a
constitutional claimupon which relief can be granted. The stop
of his vehicle and his subsequent arrest based on probabl e cause
were | awful under the federal and state Constitutions and under

the | aws of Texas. See Wiren v. United States, 517 U.S. 806, 810

(1996); United States v. Jones, 185 F.3d 459, 463-64 (5th Cr.

1999); See Tex. CooE CRM P. AWN. arts. 14.01(b), 14.03(g);
Tex. Transp. CobE § 502.002(a) (1), & 8§ 521.021.

The officers were not required to bring Mtchell before
a magi strate because they were authorized under Texas law to
issue a citation containing a witten notice of the tinme and
pl ace that Mtchell would be required to appear before the

magi strate at a later date. Tex. CRM Cooe art. 14.06(a);
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TEX. TrRans. CopbeE art. 542.301. Mtchell’s conplaints about the
i npoundnent of his vehicle by the wecking conpany are al so

frivolous. See Josey v. Texas, 981 S.W2d 831, 837 (Tex. App.

1998). Mtchell failed to state a claimfor a Fifth Anendnent
vi ol ati on because that provision is applicable only to actions
attributable to agents of the federal governnent, and not to
those attributable to a nunicipal governnent or its agents.

See Morin v. Caire, 77 F.3d 116, 120 (5th Gr. 1996).

Mtchell’s appeal is without arguable nerit and, therefore,

is DI SM SSED as fri vol ous. See 5THCQR R 42.2; Howard v. King,

707 F.2d 215, 219-20 (5th Gr. 1983). Mtchell is cautioned that
filing additional frivolous suits or appeals may result in the
i nposition of sanctions.

Mtchell’s notion to strike the appell ee Attorney CGeneral of
Texas’ notion for an extension of tine to file a brief and this
court’s order granting the extension is DENNFED. Mtchell’s
nmotion for a refund of the docketing fees paid is also DEN ED
See 5TH QR R 5(e).

APPEAL DI SM SSED; SANCTI ON WARNI NG G VEN;, MOTI ONS DENI ED.



