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The Plaintiff-Appellee, Judith Ann Parks, was awarded over
$1, 000,000 in conpensatory damages and attorneys’ fees by the
district court. This award followed the district court’s whol esal e
adoption of the factual findings and |egal recommendations of a
report prepared by a special master. A central dispute in this
confusi ng case concerns whether the special master exceeded his
authority by considering clains nmade by Parks in a separate

| awsui t, which was never formally referred to the special nmaster or



ot herwi se consolidated with the contenpt proceeding arising froma
related | awsuit, which was properly before the special master. W
conclude that the special naster did exceed the scope of his
appoi ntment by hearing, and addressing in his report, clains that
were not properly before him It follows that the district court’s
adoption of the findings and recomendations relating to the
unreferred case constitutes reversible error. W therefore REVERSE
the judgnent in favor of the plaintiff on those clains. As to the
district court’s findings with respect to the clains that were
properly before the special master, we al so REVERSE but on ot her
gr ounds.
I
A
The genesis of this appeal is a very old Title VII sex
discrimnation suit filed in 1976 against The Arny and Air Force
Exchange Service (“AAFES’) -- a federal instrunentality that
oper at es Post Exchanges and Base Exchanges for mlitary personnel.

That case, Shafer v. AAFES, 667 F.Supp. 414 (N.D. Tex. 1985), was

eventually settled in an agreenent approved by the district court
in 1987. The settlenent agreenent did not conclude the entire
case, however; the clains of four AAFES enployees, including
Pl aintiff-Appell ee Parks, proceeded as individual discrimnation
suits. Parks’s individual case was eventually referred by the
district court to a special master, who recomended that Parks be
awar ded back pay, retroactive pronotions, and other relief. The
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district court adopted the nmaster’s report and entered final
judgnment on Parks’s claimin January 1988. |In pertinent part, the
judgnent ordered AAFES to pronpte Parks to pay grade UAl4
retroactive to April 1981, to anend Parks’s personnel files to
reflect her pronotion, and to give Parks “priority placenment” into
a supervisory position; further, the judgnent enjoi ned AAFES “from
any form of retaliation against Judith Ann Parks.” The judgnent
was not appeal ed.

In accordance with that judgnent, AAFES pronoted Parks to
grade UA14 and nade her chief of one branch of the Information
Systens Directorate, Systens Devel opnent Division (“IS-D'). That
final judgnent was anything but final, however, as far as the
di spute between Parks and AAFES is concerned. Beginning in 1993,
Par ks began once again to experience workplace incidents that she
contended were discrimnation and retaliation. First, in early
1993, AAFES established a newdirectorate for Change Managenent and
needed to fill eight positions for Project Managers. Tom Saga,
Par k’ s i medi at e supervi sor, asked several people, including Parks,
whet her they were interested in the position. Saga told Parks that
it would be a lateral UA1l4 position, and Parks therefore declined
it. Robert MFarland was then sel ected for the position, which was
soon after reclassified as a UAl15 position. Parks contends that
the governnment knew the new position would be UA1L5 but
intentionally waited until after she had declined the job and
McFarl and had accepted before it reclassified it.
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Parks al so contended that the discrimnation and retaliation
continued in 1994. On her Performance Eval uation Report (“PER’)
for that year, which was conpl eted by Saga and his superior, Janes
McKi nney, Parks received a poor mark in a section (called the
“dianond”) that rated an enployee's relative pronotion potential.
According to Parks, she was given a |low score in the dianond so
that nen could be pronoted ahead of her. Three nmen in the
I nformation Systens Directorate were pronoted to UALS in 1994, but
Par ks was not.

Finally, in May 1996, the curtain appeared to fall on the
| ong-running battle between Parks and AAFES when Parks accepted a
voluntary offer of early retirement nmade generally available to
AAFES s enpl oyees in response to budget cuts. Not so. Despite the
voluntary nature of her retirenent, however, Parks neverthel ess
soon mai nt ai ned t hat she was constructively di scharge. She all eged
that her decision to quit was directly brought on by years of
discrimnation, escalating retaliation, and the realization that
(had she remained at AAFES) her poor ratings would make any
pronmotion in the next several years highly unlikely.

B

In this connection, Parks had earlier filed a series of
conplaints wwth the AAFES' s i nternal EEO of fi ce, beginning in April
1994 and continuing through May 1995. Additionally, in June 1994,
Par ks began this present action -- she filed a notion to have AAFES
held in contenpt of the 1988 Shafer judgnent. |In this notion, she

4



asserted that AAFES had viol ated the 1988 judgnent by: (1) failing
to correct personnel records to reflect Parks’'s retroactive
pronmotion, (2) failing to give her priority placenent in a suitable
UA14 supervisory position within a reasonable tine after the
judgnent, and (3) retaliating against her by passing over her for
pronmotions to UALlS5 positions and giving her poor perfornmance
eval uations. The notion further stated that AAFES had “conti nued
to discrimnate agai nst Judith Ann Parks with regard to pronotions
and had retaliated agai nst her because of her participationinthis
lawsuit, the Court’s retroactive pronotion of her, and her
subsequent clains of discrimnation and retaliation.” The notion
asked the court to hold AAFES in contenpt and to order the agency,
inter alia, retroactively to pronote Parks to UALl5, to provide her
wth back pay to match the UALl5 salary, and to pay her other
conpensatory and punitive danages.

On April 3, 1995, the district court appointed John Al bach
who had served as special master in the earlier Shafer proceedings,
to serve as the special naster for the purpose of hol ding hearings
and nmaking a report and recommendation to the court on Parks’s
contenpt notion. Invoking Rule 53 of the Federal Rules of G vi
Procedure, the district court issued a referral order, setting out
the specific clains and issues before the special naster.
Specifically, the order directed the special master to consider

Park’s “Mdtion to Hold the Defendants in Contenpt.” The order



further delineated the precise clains at issue in that notion as
set out by that notion: to wt, (1) AAFES failure to correct
Park’ s personnel records, (2) its failure to grant her priority
pl acenent, and (3) its alleged retaliation and discrimnation
agai nst her.

I n August 1995, Parks filed a separate and i ndependent Title

VI conplaint styled Parks v. Perry. This occurred fourteen nonths

after filing the contenpt notion and four nonths after that
contenpt notion had been referred to the special master. The
conplaint referred specifically to three incidents that allegedly
constituted discrimnation and retaliation: (1) the selection of
McFar |l and i nst ead of Parks for the UALS5 Change Managenent position,
(2) the manipulation of Parks’s 1994 PER and (3) the failure to
pronmote Parks to UA1S5 in May 1994. The conplaint stated that its
clains were “closely related” to Park’s contenpt notion in Shafer
and the conplaint requested that it be joined with the contenpt
proceedi ng pending before Judge Buchneyer. The conplaint also
stated, however, that Parks “in no way represents or concedes that
her clainms of contenpt are affected or replaced by this lawsuit.”
Parks’s |lawer would |ater explain that the separate action was
filed to make sure that “all bases were covered.”
C

What happened next to Parks v. Perry is a matter of great

confusion and dispute in this case. Accordingly to Parks, Judge

Buchnmeyer consolidated Parks v. Perry with the contenpt notion and
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referred it to the special naster. Yet, there is no fornal
indication in the record that this ever occurred. The district

court docket sheet does show that Parks v. Perry was reassigned to

Judge Buchneyer on Septenber 26, 1995. Two days | ater, however,

Parks v. Perry was cl osed without any indication as to why, except

for a cryptic final docket entry stating: “Case closed per
chanbers.” Strangely, this anbi guous docket entry is the only
official indication in the record concerning the fate of Parks v.
Perry. Most  significantly, no formal Rule 42(a) order

consolidating Parks v. Perry with the contenpt notion was ever

entered; nor was the Rule 53 order referring the contenpt notion to
the master ever anended to include such expanded authority.
The only other indication in the record concerning the status

of Parks v. Perry creates even nore procedural incoherence.

Apparently, its confused status was the subject of discussion
between the parties and the special master in January 1996.
Foll ow ng a tel ephone call anong them Parks’s |awer wote to the
master that the parties had asked one of Judge Buchneyer’s clerks

in October 1995 about the status of Parks v. Perry and were told

that “Parks v. Perry had been adm nistratively closed because al

clains raised in Parks v. Perry were before the Court in Shafer.”

A few days later, the master wote to the parties, stating that he
had spoken to Judge Buchneyer “regarding the question raised

concerning the status of Parks v. Perry” and that the judge had




stated that “all clainms will be handled by the Special Master and

that Parks v. Perry is adm nistratively closed.” He further stated

that this nmeant AAFES was “not required to file an answer to Parks
v. Perry and [Parks] must bring all of her clains before the naster

in Shafer v. AAFES.”

This statenent by the special master, however, did little to
resolve the parties’ differing interpretations regarding the

ongoi ng status of Parks v. Perry. Parks apparently assuned that

the district court had, in fact, consolidated the tw cases and
referred them both to the special naster. AAFES, on the other
hand, interpreted this statenent to nean that, given the nunerous
simlar clains and issues presented by the contenpt notion and

Parks v. Perry, Judge Buchneyer had decided to suspend the latter

pending the resolution of the former, and that the special master
woul d be confined to an exam nation of Parks’s contenpt clains
al one.
D

Significantly, it seens neither party was aware of the other
party’s differing conclusions regarding the status of Parks v.
Perry until later in the case. In retrospect, these divergent
concl usions were understandable, given the fact that either of
these interpretations can be drawn from the special nmaster’s
statenent, especially when no formal docunent existed (like a Rule

42(b) consolidation order or Rule 52 referral order) that would



indicate to either party that their respective understandi ng was
correct or incorrect. Accordingly, both parties proceeded with the
contenpt suit before the special master, both apparently thinking
t hat they understood the nature of what that suit entailed.?

Par ks suppl enented her original contenpt notion by including
|ater retaliatory incidents, including her constructive discharge
claim The master eventually held evidentiary hearings in April
and May 1996 with testinony fromover thirty witnesses. Over two-
and-a-half years later, in Decenber 1998, the master finally i ssued
his eighty-page report and recomendations. The nmaster, who

apparently assuned that Parks v. Perry had been consolidated with

the contenpt notion and referred to him nade the follow ng
recommendati ons, anong others: (1) AAFES was in contenpt of court
for failing to update all of its personnel records, entitling Parks
to $10,000; (2) AAFES had discrimnated against Parks in the
selection of MFarland for the UA15 Change Managenent position

entitling Parks to back pay and i ncreased retirenent benefits; (3)
AAFES retaliated against Parks for filing EEO conplaints and the
Shaf er contenpt notion, entitling Parks to $52,000 ($100 per day
for the period of the retaliation); (4) Parks was constructively

di scharged, entitling Parks to front pay fromthe date of her early

At sone point intinme, AAFES did becone aware of the fact that
t he special master believed that both cases were before him Once
it recognized this, it consistently rem nded the naster that this
was a contenpt proceeding and that he should confine the scope of
his inquiry accordingly. See n. 4 infra.
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retirement until the date of her previously scheduled retirenent a
few years later, offset by retirenment benefits; and (5) AAFES
shoul d have its personnel policies reviewed by an outside agency,
a formof relief Parks had not requested. In 2000, the district
j udge adopted all of the master’s recommendati ons, awardi ng Parks
$315,098 in front-pay, back pay and other conpensatory relief,
i ncreased retirenment benefits to reflect what they woul d have been
but for AAFES discrimnation and her constructive discharge (an
anount estimated by AAFES to be worth over $600,000 in present
val ue terms), and over $400,000 in attorneys’ fees and costs.
AAFES appeal ed, and this court vacated and remanded on the
grounds that Judge Buchneyer did not review the hearing record

bef ore adopting the master’s recomendati ons. Shafer v. AAFES, 277

F.3d 788 (5th Gr. 2002). On remand, the district court again
adopted the master’s recommendations “intheir entirety” in aterse
or der.

AAFES now appeal s again. In this appeal, it contends that

because Parks v. Perry was not properly before the special nmaster,

the district court erred in adopting the special nmaster’s findings
and recommendations with respect to any clains arising fromthat
separate Title VII suit.? As to the remaining clains related to

the contenpt proceedings, AAFES asserts that we either should

2AAFES made the sane contention in its first appeal to this
court. However, because this court was forced to renmand the case
on ot her grounds, it never addressed this questionin its decision.
Shafer, 277 F.3d at 790 n.1.
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dismss them on jurisdictional grounds or reverse and render
because these clains are unsupported by sufficient evidence.
|1

As aninitial matter, we nust determ ne whether Parks v. Perry

was properly before the special master and, by extension, the
district court. Performng this task, however, is unusually
conplicated. The nmaster apparently believed, as did the district

court, that Parks v. Perry had been consolidated with the contenpt

action and referred to him Curiously, however, there is
absolutely no formal or informal record evidence to indicate that
consolidation and referral ever occurred. In particular, as we
have noted, there is no Rule 42(a) order officially consolidating
the cases, see Fed. R Cv. P. 42(a), nor, despite clear |anguage
in the Federal Rules requiring such, is there a Rule 53 order

referring the Parks v. Perry clains to the special master.?

This case is wunusual in another inportant way as well.

Al t hough as a general matter, the failure to conply with form

3Rul e 53(b) of the Federal Rules of Civil Procedure nandates
that a district court referring a case to a special naster nust
conply with several procedural requirenents. Chief anong themis
the requirenent that the court produce a witten order referring
the case to a special nmaster that states and defines the scope of
the master’s duties and limts, if any, on his authority. See Fed.
R Cv. P. 53(b)(2). There is such areferral order in this case
— the original order entered approxi mately four nonths before Parks
v. Perry was filed, referring the pending contenpt notion to the
special master. That order, however, specifically and explicitly
confines the authority of the special master to consider the
“Motion to Hold Defendants in Contenpt.” |Indeed, nothing in that
order, which was never anended, grants the special naster the
additional authority to hear the clains fromParks v. Perry.
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procedural requirenents is not always grounds for reversing a
judgnent, in this case the failure substantially prejudi ced one of
the parties. This prejudice agai nst AAFES nmanifested itself in
t hree ways:

First, thedistrict court’s failure to provi de adequate notice
m sl ed AAFES as to which clains were actually before the special
master and as to the perineters of his authority. It was

reasonable for AAFES to conclude that Parks v. Perry had been

suspended pending the resolution of simlar clains and issues in
t he present contenpt action.* As a result of this confusion, AAFES

did not pursue rights it would have had with respect to the Parks

‘Par ks takes issue with AAFES assertion that it reasonably
m sunderstood the district court’s consolidation and referral here.
She clains that AAFES is sinply trying to get another bite at the
apple when it lost the first tine around. However, we see nothing
in the record to indicate that AAFES ever wavered in its belief
regarding the nature of this contenpt proceeding. |ndeed, AAFES
repeatedly rem nded the special nmaster that this was a contenpt
proceeding, not a Title VII action; that the special master |acked
jurisdiction over Parks discrimnation clains in this contenpt
proceedi ng because the judgnent alleged to have been violated only
enjoined retaliation and not discrimnation; and that the proper
standard of proof in this contenpt proceeding was clear and
convi nci ng evidence. Moreover, the only evidence to which Parks
can point as suggesting that AAFES understood that Parks v. Perry
had been consolidated is unpersuasive. She notes that in June
1995, AAFES refused to pursue adm nistratively the EEO conplaints
because the i ssues raised in those conplaints were before the court
in the pending contenpt action. However, at the tinme AAFES took
that position, Parks v. Perry had yet to be filed. (It was filed
two nonths later, in August 1995). Thus, this position is not
indicative of AAFES awareness that Parks v. Perry had been
consolidated with the contenpt action
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v. Perry Title VIl action.® The nobst obvious of these was its

right to request a jury trial on the Parks v. Perry clainms -- a

ri ght whose exercise it was denied by the district court’s failure

to adequately informit that Parks v. Perry had been consol i dated.®

Second, the effect of the district court’s failure to
delineate the clains before the special master carried over into
the special naster’s report as well; indeed, at tinmes, he seened to
have been confused regarding the scope of the task before him
This confusion resulted in the failure of the special master to
di stingui sh between the two types of clains before himand caused
himto apply an incorrect | egal standard. Specifically, while his

report states that Parks v. Perry was “transferred to this court,”

it proceeds generally to analyze the clainms as though they were

sFor this reason, we also reject Parks’s argunent that AAFES
cannot conpl ai n on appeal about the district court’s consolidation
and referral of Parks v. Perry when it did not object “at the tine

of consolidation and referral.” AAFES did not object precisely
because it was unaware that the case had been consolidated and
referred; indeed, there was no consolidation and referral. As we
noted earlier, fromthe beginning of this case until its closing

argunents to the special master, AAFES continued to treat this case
as a contenpt proceeding and consistently rem nded the specia
master of that fact. And although it is true that this precise
obj ection was not raised to the district court after the master had
presented his report, it was raised inmmediately after in the first
appeal to this court and, therefore, was before the district judge
when he made his ruling that is the subject of this appeal.

n a Title VIl action, if a conplaining party seeks
conpensatory or punitive damages -- as Parks clearly sought in her
Parks v. Perry conplaint here -- “any party nmay demand a trial by

jury.” 42 U S. C. 8 1981a(c). Because the district court did not
adequately notify AAFES that Parks v. Perry had been consoli dated
wth the present contenpt action, AAFES understandably saw no
reason to invoke this right and thus did not.
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part of the same suit, sel domacknow edgi ng which clains were part
of which action and why. The Suprene Court and this court,
however, have stressed frequently the inportance of not
intermngling consolidated clains in this fashion. See, e.q.,

Johnson v. Manhattan Ry. Co., 289 U S 479, 496-97 (1933)

(“IClonsolidation is permtted as a matter of convenience and
econony in admnistration, but does not nerge the suits into a

singl e cause, or change the rights of the parties.”); Frazier v.

Garrison 1.S.D., 980 F.2d 1514, 1532 (5'" Cr. 1993) (“[A]ctions

mai ntain their separate identity even if consolidated.”); MKenzie
v. US., 678 F.2d 571, 574 (5'" Cir. 1982) (“[Clonsolidation does
not cause one civil action to energe fromtwo.”) Instead, courts
have enphasi zed that foll ow ng consolidation, it is vital that “the
two suits retain their separate identities” even to the point that

each requires “the entry of a separate judgnent.” Mller v. U S

Postal Service, 729 F.2d 1033, 1036 (5'" Cir. 1984). This strict

segregation of nerged cases is necessary to prevent consolidation
from “depriv[fing] a party of any substantial rights that he may
have had if the actions had proceeded separately.” |d.

The failure properly to segregate the two actions in this case
had precisely this effect. By failing to nmaintain the cases
separate identities, the special nmaster often blurred, or bl ended,
the distinctive | egal differences between a contenpt proceedi ng and
a Title VIl action. The nost notable exanple of this error
concerns the standard of proof the special master applied to clains
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of retaliation raised by Parks in her original contenpt notion.’
Because these were contenpt action clains, Parks should have been
required to prove them by clear and convincing evidence. See,

e.q., US v. Gty of Jackson, Mss., 359 F.3d 727, 731 (5" Cr.

2004). Instead, however, the special nmaster seens to have applied
Title VII's preponderance of the evidence standard® to these

contenpt action clains that were not part of the Parks v. Perry

suit.® AAFES was thereby deprived of “substantial rights that [it
woul d] have had if the actions had proceeded separately.” Mller,
729 F.2d at 1036.

Finally, the district court’s failure adequately to notify

AAFES that it had consolidated Parks v. Perry and referred it to

‘Both the contenpt notion and Parks v. Perry contained
all egations of retaliation. However, the special master based his
finding of retaliation on his conclusion that AAFES had retaliated
agai nst Parks for her filing of the contenpt notion and the EEO
conpl aints, neither of which were anong the clains listed in the
Parks v. Perry conplaint. Accordingly, they necessarily would have
to have been part of the contenpt action, which sought to hold
AAFES in contenpt for violating the nore general anti-retaliation
portion of the 1988 Shafer judgnent. (That judgnment had enjoi ned
AAFES from “any formof retaliation” against Parks.)

sUnder Title VII, a plaintiff prevails by denonstrating a
def endant viol ated the statute by a preponderance of the evidence.
See, e.q., Desert Palace, Inc. v. Costa, 539 U S. 90, 99 (2003)

°The special master concluded that the evidence *“suggested’
that AAFES was quilty of retaliating against Parks for filing the
contenpt notion and the EEO conplaints. This |enient standard of
proof is inconsistent with the cl ear and convi nci ng standard, which
requi res evidence “so clear, direct and wei ghty and convincing as
to enable the fact finder to cone to a clear conviction, wthout
hesitancy.” Travelhost, Inc. v. Blandford, 68 F.3d 958, 961 (5th
Cir. 1995) (internal quotation marks omtted).
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the special naster deprived AAFES of its right under the federa
rules to receive notice of and object to the referral of matters to
a special master. Rule 53 permts the district court to expand the
initial mandate of the special master, but only by anending the
referral order and “giving notice to the parties and an opportunity
to be heard.” Fed. R Cv. P. 53(b)(4). None of these procedures
were foll owed here, however; not only was the original referral not
anended but the district court never notified the parties of its

purported referral of Parks v. Perry to the special nmaster, and

obvi ously there was never an opportunity to respond.1©

Thus, for the foregoi ng reasons, we conclude that the district
court’s failure to conply wth the formal requirenents of the
federal rules directly produced a series of material errorsinthis

case. AAFES was never put on notice that Parks v. Perry had been

consolidated and referred and it adopted the reasonabl e belief that
it had not. As we have indicated, follow ng this reasonabl e belief
deprived AAFES of substantial rights it would have had if the
district court had adhered to the proper procedures. W therefore

REVERSE t he district court’s judgnment on those clains raised inthe

WAl  of these factors are quite aside from conpelling
questions raised by the governnent at oral argunent regarding

whether an Article 11l judge has the authority or power to
nonconsensually refer an individual Title VII claim to a non-
Article I'll special master for a full report and recommendati on --

effectively, atrial on the nerits frombeginning to end. Because
we reverse on other grounds, it is unnecessary for us to address
this issue. W note, however, that we see no reason that Parks v.
Perry, if litigated, should not be tried by a district court
W t hout assistance froma special naster.
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Parks v. Perry action. Specifically, we reverse the district

court’s judgnent that AAFES had discrimnated against Parks by
sel ecting McFarl and for the open UA15 position.?!!
11

Havi ng concl uded that the district court erroneously adopted
the special master’s finding that AAFES had di scrim nated agai nst
Par ks, we have reversed that aspect of the district court judgnent.
However, four other separate elenents of that judgnent still
remain. These elenents include the district court’s adoption of
the followi ng findings and recommendati ons of the special master:
(1) that AAFES had retali ated agai nst Parks for filing the contenpt
nmoti on and EEO conpl aints, entitling her to conpensatory danmages;
(2) that this retaliation led to her constructive discharge,
entitling Parks to conpensatory damages, back pay, front pay, and
rel ated benefits; (3) that AAFES be fined $10,000 for failing to
updat e Parks’ personnel records pursuant to the Shafer judgnent;
and (4) that AAFES submt to an outside audit of its personnel
pol i ci es.

W will exam ne each of these elenents in turn. However,
before doing so, we nmust note that a necessary correlate to our

conclusion that Parks v. Perry was not before the special naster is

u¥ the five basic findings and recommendati ons nmade by the
special master in his report and then adopted by the district
court, only this one arises out of the Parks v. Perry suit.
Accordingly, this is the only specific elenment of the district
court’s judgnent affected by our conclusion that Parks v. Perry was
not properly before the special naster.
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that the case before us is fundanentally a contenpt action. It is

in this context -- the context of a contenpt action -- that our
exam nation of these remaining elenents will proceed.
A

First, the special master found that AAFES was in contenpt of
the court’s order in Shafer, because it had retaliated against
Parks by manipulating her performance evaluations, thereby
effectively ensuring she would never be pronoted. He concl uded
that Parks was thus entitled to $52,000 in conpensatory danages.
Thi s recommendati on was adopted with little conment by the district
court.

To establish civil contenpt, the noving party bears the burden
of proving by “clear and convincing” evidence that the alleged
contemor was aware of and violated a “definite and specific order
requiring himto performor refrain fromperformng a particul ar

act or acts.” Travelhost, 68 F.3d at 961. C ear and convi ncing

evidence is “that weight of proof which ‘produces in the m nd of
the trier of fact a firmbelief or conviction as to the truth of
the al | egati ons sought to be established, evidence so clear, direct
and wei ghty and convincing as to enable the fact finder to cone to
a clear conviction, wthout hesitancy, of the truth of the precise

facts’ of the case.” In re Medrano, 956 F.2d 101, 102 (5th

Cir.1992) (quoting Cruzan by Cruzan v. Director, Mssouri Dept. of

Health, 497 U.S. 261, 285 n.11 (1990)).
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Odinarily, we would review the district court’s factual

findings for clear error. Travelhost, 68 F.3d at 961. However,

because, as indicated above, the special naster -- and by
extension, the district court -- applied the wong standard of
review to Parks’'s retaliation clainms, we review the district

court’s factual findings de novo. See Medrano, 956 F.2d at 102

(hol ding that when a district court bases its findings of fact upon
an erroneous |l egal standard the appellate court reviews the record
de novo).

The special master and the parties have assuned that the | aw
of retaliation under Title VII provides guidance in determning
whet her AAFES retaliated against Parks within the neaning of the
1988 judgnent. Under Title VII law, a retaliation claimrequires
proof that (1) the enpl oyee engaged in protected EEO activity, (2)
the enployee suffered an adverse enploynent action, and (3) a
causal connection exists between the protected activity and the

adverse enpl oynent action. See, e.qg., Mittern v. Eastnman Kodak

Co., 104 F.3d 702, 705 (5th Cr. 1997). The special naster
concl uded that the evidence before hi mwas sufficient to establish
each of these elenents. Having reviewed the record ourselves de
novo, however, we conclude Parks failed to establish this third
el emrent by cl ear and convi nci ng evi dence.

The enployer conduct providing the basis for the special

master’s conclusion that AAFES unlawfully had retaliated agai nst
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Parks was a series of formal reprimands issued to Parks by her
i mredi at e supervisor, Tom Saga. These reprinmands began in April
1994 and were issued on nultiple occasions and for a variety of
reasons, including taking excessively 1long |lunches wthout
perm ssion, applying her makeup at her desk during working hours,
and sl eeping at her desk during working hours. Utinmately, these
repri mands and t he underl yi ng behavi or cul m nated i n Saga assi gni ng
Parks a nediocre performance rating in her yearly 1995 review,
whi ch had a negative inpact on her prospects for pronotion.

At trial, Parks apparently did not take specific issue with
AAFES contention that she engaged in these various types of
behavi or; instead she contended that Saga used her behavior as a
pretext for hisretaliatory intentions. Accordingly, she presented
evidence that she had been singled out and was reprinmanded for
conduct that other simlarly-situated enpl oyees were not.

The weak link in Parks's case, however, is that she offered
little evidence of a causal |ink between these reprinmnds and any
protected activity. Not only did she fail to provide evidence of
aninmus on the part of Saga, she failed to produce any evidence
that, at the tine Saga was alleged to have begun his “systematic

harassnment and retaliation canpaign,” he was aware that Parks had
filed any EEO clainms or her Shafer contenpt notion; indeed, the

only evidence directly on this point shows that Saga did not becone
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aware of these facts until Septenber 1994.12 After Septenber 1994,
the evidence does not show any significant change in either the
attitude or the disciplinary conduct of Saga towards Parks. To be
sure, there was only one nore -- in Novenber, when Parks had again
taken an extended lunch wthout first receiving permssion.
Moreover, despite the fact that Saga’s ultimate deci sion several
months | ater to assign Parks a nedi ocre performance rating in her
annual review occurred after he had been nade aware of her EEO
filings, that decision appears to be based in large part on the
di sciplinary record Parks had conpiled prior to the tinme that Saga
becane aware of her protected activities. Whil e such slight
evidence of a causal connection mght arguably have sone wei ght
under a preponderance of the evidence standard, we have no
hesi tancy i n concl udi ng that such evidence is not so “cl ear, direct
and wei ghty and convincing as to enable the fact finder to cone to
a clear conviction, wthout hesitancy” that a causal connection
exi sts between Saga’s reprimands and Parks’ s protected activities.
Medrano, 956 F.2d at 102. In this contenpt proceeding, we
therefore conclude that the special master’s finding that AAFES
retaliated agai nst Parks is unsupported by sufficient evidence and

REVERSE and RENDER. W simlarly REVERSE and RENDER w th respect

12 Al t hough Saga knew about Parks’s participation in the Shafer
case years earlier, the special nmaster recogni zed that this all eged
canpaign of retaliation, which began in 1994, could not be
connected to activities that concluded sone six years earlier.
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to the special master’s correspondi ng conclusion that Parks was
constructively discharged. !
B

Next, the special nmaster found that AAFES was in contenpt of
court for failing to update its personnel records, and recommended
t hat Parks be awarded $10,000 as “costs.” This reconmendati on was
adopt ed wi t hout comment by the district court. AAFES contends that
this award is an inproper crimnal contenpt sanction and nust be
voi ded. W agree.

As AAFES notes, a civil contenpt fine nust be either

conpensatory or coercive. International Union, United M ne Wirkers

of Arerica v. Bagwell, 512 U S. 821, 829 (1994); see also Anerican

Airlines, Inc. v. Allied Pilots Ass'n, 228 F.3d 574, 585 (5" Gir.

2000). This fine is neither. It is not coercive because it does
not provide AAFES with the “opportunity to purge,” i.e., a
“subsequent opportunity to reduce or avoid the fine through
conpliance.” Bagwell, 512 U S. at 829. It is not conpensatory

because it is not based on any evidence of |oss. The speci al

18To prove constructive discharge, “a plaintiff nust establish
that working conditions were so intolerable that a reasonable
enpl oyee would feel conpelled to resign.” Faruki v. Parsons
S.I1.P., Inc., 123 F.3d 315, 319 (5th Gr. 1997). The nmaster’s
findi ng that AAFES had subj ected Parks to a canpai gn of retaliation
formed the basis for his conclusion that Parks’s working conditions
were intolerable, and thus, that she had been constructively
di schar ged. As we have concluded that there is not clear and
convi nci ng evidence to support a finding of retaliation, there is
no | onger a basis for concl udi ng that Parks had been constructively
di schar ged.
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master explicitly found that Parks failed to prove she was damaged
by her unanended personnel records. Moreover, despite the special
master’s characterization of the fine as costs, it cannot refer to
Parks’s attorneys’ fees, which had been all owed separately. Thus,
because the fine is not conpensatory or coercive, it amounts to a
punitive, crimnal sanction. 1d. Pursuant to 42 U S.C. § 2000h,
however, crimnal contenpt fines arising fromTitle VIl proceedi ngs
may not exceed $1,000. Furthernore, such crimnal fines must be
acconpani ed by the procedural protections available in ordinary
crimnal contenpt proceedings, including a finding of crimnal
intent, proof beyond a reasonabl e doubt, and the right to a trial

by jury. 42 U S.C 8§ 2000h; see also Young v. United States ex

rel. MVuitton, 481 U S. 787, 798-99 (1987). The lack of such

procedural protections, coupled with the fact that the fine here

exceeded the statutory limt of $1000, requires that we REVERSE t he
district court’s award of $10, 000 to ParKks.

C

Finally, “[i]n the light of [his] findings and recomendati ons

regardi ng the enploynent practices of AAFES,” the special

mast er recomrended that an outside agency be appoi nted to conduct

a study of AAFES personnel policies. This recommendati on was

adopt ed w t hout coment by the district court. AAFES contends that

because Parks, who has departed AAFES in retirenent, |acked

standing to seek this renedy, the district court |acked
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jurisdiction to enter an injunction requiring such an audit. W
agr ee.

In Arnstrong v. Turner Industries, Inc., 141 F. 3d 554, 563-64

(5" Cir. 1998), we held that a plaintiff who has nerely alleged a
past statutory violation and does not assert any likelihood that
she wll be subjected to a simlar violation in the future or
purport to represent a specific class of individuals that is in
danger of discrimnation fromthe defendant |acks the standing to
seek injunctive relief. Parks has acknow edged that her retirenent
from AAFES neans that injunctive relief in this case would not
benefit her in any way. In addition, we find nothing in her
pl eadi ngs suggesting she is seeking such injunctive relief on
behal f of a specific class of individuals in danger of continued
di scrim nation by AAFES. | ndeed, such class-wide injunctive relief
was never even requested by Parks in this case but was recomended
sua sponte by the special master. Accordingly, we find that Parks
| acks standing to seek any injunctive relief and therefore REVERSE
the district court’s order that AAFES be audited by an outside
agency.
|V

One final portion of the district court’s judgnent in this
case needs to be addressed. The district court concluded that
Parks was the prevailing party in this case, awarding her over

$400, 000 in attorneys’ fees. However, given our conplete reversa
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of the district court’s judgnent in this case, it is clear that
Parks is no |onger a prevailing party. Accordingly, the district
court’s award of attorneys’ fees is also REVERSED. 42 U S. C 8§
2000e- 5(k).
CONCLUSI ON

The judgenent entered by the district court in this case
adopted the follow ng findings and recommendati ons of the speci al
master in their entirety: (1) that AAFES had di scri m nat ed agai nst
Parks in the selection of McFarland for the UAL5 Change Managenent
position, entitling Parks to conpensatory relief, back pay and
increased retirenent benefits; (2) that AAFES retaliated against
Parks for filing EEO conplaints and the Shafer contenpt notion
entitling Parks to $52,000 i n conpensatory damages; (3) that Parks
was constructively discharged, entitling Parks front pay, back pay
and related increased benefits; (4) that AAFES was in contenpt of
court for failing to update all of its personnel records, entitling
Parks to $10,000; and (5) that AAFES should have its personnel
policies reviewed by an outside agency. The district court also
awar ded Parks attorneys’ fees.

Today, we reverse the district court’s judgnent in its
entirety. W have concluded that the district court’s adoption of
the special master’s findings regarding the discrimnation clains

made in Parks v. Perry was erroneous as this case was not properly
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before the master.!* W have concluded that the special master’s
finding that AAFES retaliated against Parks and constructively
di scharged her, thereby placing it in contenpt of an earlier order
of this court, is unsupported by sufficiently clear and convi nci ng
evi dence. W have rejected the district court’s award of $10, 000
and its injunction that AAFES submt to an independent audit on
statutory and jurisdictional grounds. Finally, as Parks is no
| onger the prevailing party, we have concluded she is no |onger
entitled to attorneys’ fees. Accordingly, the judgnent of the
district court is REVERSED, and judgnent is RENDERED for AAFES.

REVERSED and RENDERED

“We note that we dismss these Parks v. Perry clains wthout
prejudice. While Parks v. Perry has been adm ni stratively cl osed,
Parks is free to petition the district court to reopen the case and
litigate the clains raised therein. The remaining part of the
judgnent is dismssed with prejudice.
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