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Leslie Foster, Texas prisoner # 554960, filed a 42 U S. C
§ 1983 civil rights conplaint against several officials at his
prison facility alleging property deprivations arising from
segregation for a disciplinary infraction. The district court
di sm ssed Foster’s conplaint with prejudice as frivol ous under
28 U.S.C. 8 1915A(b)(1). Foster argues on appeal that the

district court failed to conduct a Spears v. MCotter, 766 F.2d

179, 181-82 (5th G r. 1985), hearing prior to its dism ssal

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Because Foster cannot show his conplaint to be neritorious, the
district court did not err in dismssing the conplaint wthout

further factual devel opnent. See Denton v. Hernandez, 504 U. S.

25, 31-33 (1992); Eason v. Thaler, 14 F.3d 8, 9-10 (5th GCr.

1994).

Foster has failed to challenge the propriety of the district
court’s dismssal. Rather, he argues the nerits of his 42 U S. C
8§ 1983 conplaint, specifically, that the deprivation of his
property violated his due process and various First Amendnent
rights and constituted cruel and unusual puni shnment and that the
di sciplinary proceeding was arbitrary. Foster also renews his
argunent that the prison denied himaccess to the grievance
systemby refusing to file two grievance conpl aints because he
had attached i nappropriate or excessive attachnents. Foster
cannot state a cogni zable constitutional violation on this

ground. See Jackson v. Cain, 864 F.2d 1235, 1248-49 (5th Cr

1989); Hernandez v. Estelle, 788 F.2d 1154, 1158 (5th Cr. 1986).

Because Foster has failed to address the basis of the district
court’s dismssal, he has effectively waived the only appeal abl e

i ssue. See Brinkmann v. Dallas County Deputy Sheriff Abner,

813 F.2d 744, 748 (5th Cr. 1987).
Foster’s appeal is without arguable nerit and is therefore

frivolous. See Howard v. King, 707 F.2d 215, 220 (5th Gr. 1983).

Hi s appeal is dismssed as frivolous. See 5THCR R 42.2.
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Wth the dism ssal of the instant appeal as frivol ous,
Foster now has at |east three strikes for purposes of 28 U S. C

8 1915(g). See Adepegba v. Hammons, 103 F. 3d 383, 387-88 (5th

Cir. 1996). Foster is barred fromproceeding in fornma pauperis

in any civil action or appeal filed while he is incarcerated or
detained in any facility unless he is under inmm nent danger of
serious physical injury. See 28 U S.C. 8§ 1915(g).

APPEAL DI SM SSED AS FRI VOLOUS; 28 U.S.C. 8§ 1915(g) SANCTI ONS

| MPCSED



